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PREFACE. 



It has been the fubjed of regret in his 
Majefty's naval fcrvice, that many branches 
of the profeflion have been fo little treated 
upon, and explained by men whofe official 
fituations have afforded them the beft op- 
portunities of collecting information. And 
of all the yet untrodden paths, none furely 
is of greater importance than that which is 
the fubjedt of the following flicets. There 
is not an individual within the boards of a 
king's (hip who muft not feel himfclf deeply 
interefted in the difcuffion of Courts Martial, 
fincc to afcertain the meafure of power, is to 
make a very confidcrable advance towards 

9^ 4 that 
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that harmonious order and univerfal exertion 
refulting from a due obedience to the will 
of the community, declared in the laws by 
which we are protedted. 

The ;iiany irregularities or deviations in 
form, into which the members of Courts 
Martial are unknowingly liable to fall, 
more particularly on foreign ftations, from 
want of information, and the very great in- 
jury the fervice has frequently fuflained by 
lofs of time in waiting for the opinions of 
counfel, probably on points already eftab- 
liflied; are fufficient reafons to evince the 
ufefulnefs of fuch a treatife, and which the 
Author has been led to undertake partly from 
duty, and partly from inclination. 

The feveral ad:s of parliament and printed 
inftruftions intended to regulate our naval 
proceedings, being in many moft eflential 
points inexplicit, and in others wholly filent, 
it need not excite our wonder that fo many 
doubtful cafes fliould have occurred, and fo 

many 
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many references been neceflarily made to 
Counfel for their opinions, particularly when- 
we confider how unequal human wifdom is 
in framing of laws to provide for, and guard 
againft every meafure and variation of cir- 
cumftances that may arife on all future oc- 
cafions. 

The Authoi* having affiduoufly colledled 
the moft remarkable cafes, with the refpec- 
tive opinions of Counfel, has arranged 
them* together with other original and 
in refting papers, in a copious Appen- 
dix, fubjoined to the work. And without 
arrogating to himfelf more knowledge of 
the fubjed: than what may have been attained 
from a fpirit of induftiy and unremitting 
application to his official concerns, he hopes 
his materials are fo arranged that the reade? 
will be enabled to draw right inferences from 
the authorities themfelves, rather than ftand 
in need of any comments the Author may 
be expedled to offer on the fubjcift. 

In 
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In this place he cannot relift the dcfire of 
returning his warmeft acknowledgments to 
thofe gentlemen in official fituations, who 
have with fo much civility and laudable zeal 
promoted his undertaking, by allowing him 
the perufal of many original and highly ufe« 
ful documents. 

The Author has, befides, beftowed con- 
liderable pains and labour in confulting the 
higheft legal authorities, as alfo many hifto^ 
rical fadls, illuftrative of his work, which 
he has in every inftance faithfully and accu-* 
rately cited, that the Reader may have ro-* 
courfe to them with facility, and from thence 
be enabled to judge of the principles ad-* 
vanced, and of the foundation upon which 
the fuperftru(5lure has been erefted. He has 
therefore been much lefs attentive to elegance 
of ftyk and compofition, than to eftablifh- 
ing the truth of his premifesby intrinfic autho- 
rities— His aim> however, throughout, has 
been to treat the fubjedt in a methodical 

inanner 
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manner and with perfpicuity, to removQ 
thofe difficulties which he has himfelf ex- 
perienced in pradl;ice, and to ground, if pof- 
iiblc, the foundation of a lyftem which 
others, who have more leifure, may here- 
after build upon and improve. 

In attempting this, if he has failed in fomc 
points, and others have efcapcd his obferva- 
tion, he trufls to the candour of an indulgent 
Reader, who may perhaps think the Author 
entitled to fome allowance for the difficulty 
of feledling and methodically arranging a 
piafs of materials, fo as to embrace com« 
pendioufly ^nd with clearnefs every objedl 
neceflary to elucidate refearches of this na* 
ture. 
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BOOK I. 

OF ITHE FUNDAMENTAL LAWS AND ESTA« 
BLISHED THEORY OF NAVAL 
COURTS-MARTIAL. 



CHAP. I. 



Cy Laws in genet aL 

jLiAW (according to the definition of our 

learned Commentator *), in its moft general 
land compfehenfive fenfe, fignifies a rule of 
ad:ion ; and is applied indifcriminately to all 
kinds of adtion, whether animate or inani- 
mate, rational or irrational. Thus we fay, 
the laws of motion, of gra;vitation, of optics. 
Of mechanics, as well as the law of nature 
and nations. And it is that rule of action, 

^ Bfatckftone's Com. vol. L page 38. 
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which is prefcribed byfome fuperior, and 
which the inferior is bound to obey. 

Thus when the Supreme Being formed 
the Univerfe, and created matter out of no- 
thing, he impreiTed certain principles upon 
the matter, from which it can never depart, 
and without which it would ceafe to be. 
When he put that matter into motion, he 
cftablifhed certain laws of motion, to which 
all moveable bodies muft conform. And, to 
defcend from the greateft operations to the 
fmalleft, where a workman fdirms a clock, 
or other piece of mechanifm, he eilablifhes 
at his own pleafure certain arbitrary laws, 
for its direction ; as that the hand ihall de- 
fcribe a given fpace in a given time ; to 
which law, as long as the work conforms, 
fo long it continues in perfection, and an« 
fwers the end of its formation. 

Juftinian* has reduced the do6lrine of the 
law of nature to the three following general 
precepts ; " That we fhould live honeftlyi 
^^ fhould hurt nobody, and ihould. render to 

* Juris praecepta funt hasc honefte vivere, alterum 
non Isedere, fuum cuique tribuere. Inft* BookL i, 3. 
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'^ every man his due." The law of nature 
being coeval with mankind^ and derived 
from the Supreme Being, is fuperior in obli- 
gation to any other— ^In every clime, and on 
all occafions, it is binding. The validity and 
authority of all human laws derive their 
energy, power, and influence, from the 
fountain of the law of nature*. 

To have an adequate idea of the law of 
nature, we muil confider man in a ftate of 
nature, unconnedled with other individuals, 
and prior to the eftablifhment of fociety. 
The firft law of nature in order, would be 
that of felf prefervation ; the next in order, 
although the firft in importance, would be 
the idea of a Supreme Being, to the con- 
tcmplation of which, our minds are irrefift- 
ably led in viewing the furrounding works 
of nature, and more particularly the harmo- 
nious motions of the celeftial bodies. 

The timidity and weaknefs, peculiar to 
man in a rude ftate, would imprefs him 
with the idea of uniting himfelf to others, 
and forming the firft links of fociety ; which 
would be ftrengthened by the reciprocal paf- 
fions and aflfedions, infpired by the two 

B 2 iexes } 



4 . OP LAWS IN GENERAL. 

fcxes ; and this may be termed the third law 
of nature*. 

So foon as men have formed themfelve$ 
into focieties, their timidity and weakncfs 
ceafe. Separate dates and nations^ entirely 
independent of each other, arife by flow gra- 
dations. Mutual intercourfe takes place ; 
each fociety, or independent ftate, will en- 
deavour to turn circumftances to its own 
advantage : jealouiies, difputes, and even 
hoftilities, will often enfue ; hence the origin 
of the ^^ law of nations'^ ^^ which, as none of 
thefe ftates will acknowledge a fuperiority 
in the other, cannot be dictated by any; 
but depends entirely upon the rules of natu- 
ral laWf or upon mutual compai3:s» treaties, 
leagues, and agreements between tliefe fe-^ 
veral communities ^ in the conftrudtion o£ 
which, compacts, we have no other rale to 
refort to. but the law of nature, being the 

♦ Dc plus cc charxne que Ics deux fcxcs infpirent par 
leur difference, augmenteront ce plaifir, & la priere na« 
turel qu'ils fe font toujours I'un a Tautre ieroit une troi- 
fieme loi. Mmt. PEfprit dis Loix^ lib. i; c, 2.* 
+ Blackftone's Com; vol. i. {eSt; 2; 

, onljr 
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only one to which all the communities are 
equdly fubjedt ; and therefore the civil law 
very juftly obfervcs, that ** quod naturalis 
** rutk inter omnes homines conjiituity vacatur 
^^ jus gentium*'' 

The law of nations, or Droit des Gens^, is 
naturally founded upon this principle, that 
different iiatiofis, during the ttme of peace, 
ought to do each other all the fervice they^ 
Can ; and, in time of war, as little harm as ^ 
pOjSible, without prejudice to their own real , 
interefts. '^' 

Prior to the epocha of the firft Th«ban, 
war*!*, we find only the dawningis of mili- 
tary art, with Scarcely a trace of the law of 
nations ; prior to that period Greece had 
only beheld bands of men, not foMiers, fud- 
denly over-run a neighbouring country, and 
retire after committing a few hoftilrties, 

* Li droit des gens, eft naturellement fonde far ce prin-* 
cipe, que le diverfe nations, doivent fe faire dans la paix le 
plus de bien, & dans la guerre le moins de mal qu'il eft 

'a 

poffible' Skns nuire a leurs veritables interets. Mvnt: 
UEfprit des Loix, lib. i. c. 3, 
f Bart^* Intix). to Anacharfis, vol. i. page 45. 

B 3 and 
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and tranficnt adls of cruelty*. In the war 
of ThebeSy different nations firft aiTociated 
in the fame camp^ and were united under 
one general, braving with equal courage 
the rigours of the feafons, the tedioufnefs of 
a fiege, and the perils of daily combats. In 
the fallyf- of the Thebans, when befieged by 
the Argives, Adraftus, the Argivc general, 
was unable to beilow funeral honors on 
thofe brave leaders who fell in battle, until 
Thexis was obliged to interpdfe his authority 
to conftrain Crion to fubmit to the law of 
nations, then beginning to be introduced ;{:. 

In the early dawnings of commercial in«- 
tercourfe among different ftates, we find 
traced the leading features of an important 
branch of the law of nations, now denomi- 
nated the law merchant, or lex mercatoria. 

In all marine caufes relating to freight, 
average, demurrage, infurances, bottomry 
and others of a fimilar nature ||, this law is 

* Paufan* lib. ix. c* p. p. 728. 

t Barth. Intro, to Travels of Anacharfis, vol. u 

\ Tlie year 1329 before Chrift. 

jl Black. Com. B. x. chap. 7. & B. iv. c. 5. 
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legularly and conftantly adhered to, likewiie 
in all difputes relating to prizes^to fhipwrecks» 
to ranfoms, &c. There is no other rule of 
decifion, but this great univerfal law ; col- 
ledted from hiftory and ufage, from fuch 
writers of all nations and languages^ as are 
generally approved and allowed of. 

The principal offences againft the law of 
nations^ animadverted on as fuch by the 
municipal law of England, are of three 
kinds. I ft. Violation of Safe Condufts, or 
PafTports. 2d. Infringements of the Rights 
of Ambafladors. ^nd, 3d. Piracy. 

The Athenians, on pore occaiions than 
one, had the infolence to avow, that the 
only law of nations they were acquainted 
with was force *. And though it was a 
general law in Greece, that a foreign power 
was not to intermeddle in the differences 
between a mother country and her colonien^ 
yet this law^ in the age of Pericles, was 
infraded by the Athenians, in fending fi^Cf 
cours to the Corcyrians, in their revolt with 
Corinth, and which excited a war againft 

♦ Thucyd. lib. iii. c. 8$^ 

B 4 theo^ 
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them by the Lacedaemonians, Corinthians, 
and other allies *. 

In modern times fimilar infradions of the 
kw of nations have produced fimilar cffeAs; 
and the recent inftance with our American 
coloriics, fupported by a combination of fo- 
reign powers, muft tranfmit to pofterity, in 
proper colours, an abhorrence of th? viola- 
tion of thofe rules of law, refulting from 
principles of natural juflice, and which^ 
among ftates, conftitutes the /aw of nations. 

Municipal, or civil law-f*, is that by 
which particular diflrids, communities, or 
nations are governed, being thus defined by 
Juftinian J; Jus civile eji ^quod qui/que Jibi 
conjiituit. 

It is undcrftood to be a rule of civil con- 
duct prefcribed by ^^fupreme power in a ftate, 
commanding what is right, and prohibiting 
what is wrong. 

An ancient writer obferves, that a nation 
which applies itfelf to maritime aflfairs, in- 

* Traveb of Anacharfis. Intro, v. i. p. 36^^ 
+ Black. Com. v. i. f<^. 2* 
X Juft I. ii. u 

dines 
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cUfie$ towards a democracy * $ and it wan 
this idea which produced in Solon a pre- 
ference to the popular form of government 
at Athens. 

The executive power of the laws of Eng- 
land^ being lodged in the king, gives birth 
to all thofe advantages of ftrength and dif- 
patch fo peculiar to monarchic governments 
- — the wifdom of ariftocratic, and the public 
Virtue or good intention of democratical go- 
vernment ; thefe three governments are em- 
ployed in compounding and uniting, as into 
one, the legiflative < body of this kingdom. 
Thefe three diftinft powers, thus aggregated 
and aiftuated by different fprings, and atten- 
tive to different interefts, compofe the Britiffi 
Parliament, which has the fupreme difpofal 
of every things and each branch being armed 
with a negative power, a nice equilibrium is 
thereby kept up, whereby nothing can be 
attempted that is repugnant to the interefts 
pf the conftitution. 

It h^s been obferved by a learned writer -f, 

♦ Arift. dc Rep. lib. vi. c. 7. 

t Barthclcmi's Travels of Anacharfis, v. iv. p. 15. 

to 
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to wboie learned work I have already re-^ 
ferred the reader, that nature is almoft 
always in oppofition to the laws, becauie 
fhe labours only for the happinefs of the 
individual, without regard to the other in- 
dividuals who furround him ; while the laws 
only diredt their attention to the relations by 
which he is united to them ; and becauie (he 
infinitely diverfifies our charaders and indig- 
nations, while it is the object of the laws 
to bring them back to unity. The legifla-* 
|or, therefore, whofe aim is to annihilate, 
or at leaft to reconcile, thefe contrarieties, 
muil confider morals as the mofl powerful 
fpring, and mod: efiential part of the poli- 
tical inftitutions. He muft take the work 
of nature at the firft moment (he has pro- 
duced it; retouch its forms and proportions, 
and foften, without entirely efl&cing, its great 
outlines, till at length he has converted the 
independent man into the free, but united 
citizen. 

What Sir William Blackftone * applies to 
the law of civil ftates, or political union, 

* Coxnmentsiries, ▼. L p. ^z, 

may 
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may be applicable likewife to military or 
martial law. For a ilate is a coUedtive body, 
compofcd of a multitude of individuals^ united 
for their fafetv and convenience^ and intend- 

m 

ing to a6t together in one man. If it there- 
fore be to adt as one man, it ought to z€t 
by one uniform will ; but inafmuch as poli* 
tical communities .are made up of many 
natural perfons^ each of whom has his par- 
ticular will and inclination, thefe ieveral 
wills cannot by any natural union be joined 
together, or tempered and difpofed into a 
lafting harmony, fo as to conftitute and pro- 
duce that one uniform will of the whole* 
It can therefore be jio otherwife produced, 
than by i political union ; by the confent of 
all perfons to fubmit their own private wills 
to the will of one man, or of one or more 
ajQemblies of men to whom the fupreme 
authority is intrufted : and this will of the 
one man; or aflemblage of men, is in different 
ftates, according to their difFerent conftitu- 
tions, underftood to be /aw. 

Hence, in all ilates, general rules and 
orders are eflablifhed for the information and 
direction of all perfons> either in civil or 

military 
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military capacities, whether of pofitive or 
negative duties, in which the boundaries of 
right aod wrong, and the manner of enforc-> 
ing thefe rights, and redrefling thefe wrongs^ 
are precifely afcertained. 

Although the military and naval branches^ 
of different ftates, make greater iacrifices to 
their natural liberty than the other clafles of 
the community ; yet the laws by which they^ 
are regulated, while fubordinate to the power 
of one man, are, in general, clearly defined, 
and framed upon the mof): wife and unequi-* 
vocal principles,, fo as to promote and main- 
tain the honor and glory of their ftate. 

The articles^ of war, and rules erf" diici^ 
pline for the Britifh fervice, by land and fea 
(more particularly the latter^ : are clear and 
explicit; commanding what is right, and 
prohibiting what is wrong, with the punifh- 
ment and penalty of every tranfgrefiion an- 
nexed. 

They likewife embrace the three eilential 
coniponent parts, neceilary to conflltute every 
kw, W2:» I ft. DireSiory I as enjoining the 
fubjed to obferve the regulations, and to 
abflain from the commilSion of wrongs or 

crimes. 



.OP LAW& nar ge^erax. ;ig 

crimes. 2d« J?f^»^W; as indicating tJK means 
of obtaining redre&^ in cafe o£ being wrongeci 
kijaredy or oppreffed. 3d. Vindicatory i kn«- 
plying the punifliment or penalty to be in- 
flidled on, or incurred by, fuch as are guilty 
of tranfgreffing the rules laid down. 

Although many able writers have fully dif- 
cuiTed the fubje<9: of rewards and punijhments 
in criminal law *, and while they have done 
honor to the caufe of humanity and benevo- 
lence, by applauding thofe who have difplayed 
a greater defire to reward for the prevention 
of crimes, than to inflidt a punifhment upon 
the authors of them for their reformation. 
Yet our ablefl legiflators, who have united 
the theory of jurifprudence with the pra<9:i- 
cal knowledge of civil and military life, have 
tranfmitted to us the ftrongeft arguments in 
&vor of mandatory and compulfory laws; 
lince rewards in their nature can only per- 
fuade and allure, and we find nothing is 
compulfory but punifliment. And of all the 
parts of a law, the moft ejfFedtual, fays Sir 
William Blackflqne, is the vindicatory; for 

** liOrd Coke, Beccarist, &c* 

it 
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it 18 but labour ,loft to fay» '* Do this» of 
avoid that/' unlefs we alfo declare, ^* This 
ihall be the confequence of your non^-com-i 
pliance." 



CHAP* 



[ IS ] 



CHAP. II. 

Of the Origin of Courts^MartiaL 

The fburce of martial law in England is 
derived from the court of chivalry, or mar- 
ihars court ; but to afcertain the period to 
which <the origin of the courts of chivalry 
may be traced, is a tafk extremely difficult, 
and in which ancient hiftorians differ efTen* 
tially. The imperfedt records tranfmitted to 
us of the important events, emigrations, 
wars, fyftem of laws, and forms of govern- 
ment, peculiar to rude and illiterate ages, 
and to which we muft refer for the origin 
of thcfe courts, muft render refearches of 
this nature extremely embarrafiing, and in the 
end prove but unfatisfadtory. 

We find, however, in the fimpleft and rudeft 
ages, natural and artificial diftindtions to have 
conftituted an important part of the me- 

chanifm 
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chanlim of fociety. The natural diftinc* 
tions of young and old, parent and child, 
hufband and wife, as well as the artificial 
ones introduced among mankind, in feparat* 
ing the bold! and fkilful warrior, uniting 
vigour of body to energy of mind, from thofe 
whofe feefaienefs of body and inteUeds ren- 
der them unequal to dexterity and valour, 
muft have been introduced at the early for- 
mation of fociety. 

As the boundaries c^ fociety are extended^ 
and its ferm rendered more complicated hf 
the invention of arts, fubordinate di&ioc^ 
lions of rank will be naturally introduced, 
and difl^rent modes of military difcipUae wiM 
produce different diflindiioDs among vrar«« 
dors. 

No fubordinate diflin^ion ftood fo cchi« 
fpicuous in the improvements made in the 
military art, as the dextrous management of 

horfes, and the training of them to the evo-* 

• 

lutions of war. In Greece, Rome, and the 
monarchies of Afia, as well as among the 
iavage warriors of Scjrthk, and Gennany *^ 

■ * 

* Tacitus de Moribos Gcmuuioniin. 

peculiar 
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petuliar honors were beftowed on tbofe who 
diftinguifhed themfelves in the cavalry^ hence 
at is reafonable to infer, that, at very remote 
periods, courts oi cl^ivalry^ov marjhair s court*, 
was introduced among nations, and that dif-- 
tinguifhed marks of honor were then conferred 
on the commanders of the cavalry -f*. 

In the times of the feudal affociationj we 
find the greateft venei'a.tion paid to the infti- 
tution of chivalry. The ufual appearance 
of a knight in the field was on horfeback, 
attended by an Efquire. The chief ftrength 
of armies confifted of cavalry. The fkilful 
management of a horfe was of confequence 
one of the great accomplifliments of a knight 
or a warrior^ This way of thinking charafte- 
rized fome of the German tribes, even in 
the age of Tacitus :{;% 

* 

• Chivalry : ChivaUriey Fr. knighthood ; jFroih 
Cheval, 2L horfe. The word Marejhatl is derived from 
the Saxon, Mate^ a horfe ; and Schall^ a governor. 

-f* In the reign of Htnry VIII. we find that Sir Tho* 
Knevet, the mafler of the horfe, commanded the Regent, 
a capital fhip, fent to the affiftance of Sir Edward Howard, 
lord high admiral, then fcouring the French coaft. 

CampbelFs Jd voM p. 281. 
DeMor.Gcrln. c 3 a. 

C Wc 
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We find little mention of courts of chi** 
valry in England, prior to William the Con* 
queror ; who having eftablifbed in England 
a fupreme courts under the dircdlion of a 
chief jufliciar, and compofed of the great 
officers of flate, called the Aula Regis, in 
which was blended the jurifdidtion of the 
court of chivalry, or marfhall's court, and 
at which the conflable and earl marfliall 
preiided in all matters of honor and arms, 
and determining according to the law mill* 
tary, and the law of nations ^. 

But Edward I. finding that the Aula Regis 
was obnoxious to the people, and dangerous 
to the government, new modelled and fub«» 
divided its power and authority into feparate 
courts — hence the court of chivalry was 
created, with a feparate jurifdidtion, over 
which the conflable and marfhall prefided* 
The fteward of the houfehold prefided over 
another, inflituted to regulate the king*s 
domeflic fervants. — • The high fteward^ 
with the barons of parliament, formed an 
augufl tribunal, for the trial of delinquent 

* Black* Com. b« iii* c. 5. 

peer8# 
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peers. — -The court of chancery ifluing all 
original writs, under the great feal, to the 
other courts — The Common Pleas being 
allowed to determine all caufes between pri- 
vate fubjedts — The Exchequer managing 
the king's revenue ; and the court of King's 
Bench retaining all the jurifdidlion which 
was not cantoned out to other courts ; and 
particularly the fuperintendance of all the 
reft, by way of appeal, and the fole cogni- 
zance, of pleajs of the crown, or criminal 
caufes *. 

The court of chivalry -f* is confidered as 
a military court, or court of honor, when 
held before the earl marflial only ; and as a 
criminal court, when held before the lord 
high conftable of England, jointly with the 
earl marfhall. And then it has jurifdidtion 
over pleas of life and member, arifing in 
matters of arms and deeds of war, as well 
out of the realm as within it ; but the cri- 
minal, as well as civil part of its authority, 
is fallen into entire difufe, there having been 

* Black; Com. b« iii. c. 4. 

f 4 Inft. I23.' — 2 Hawk. P. vi. 9. 

C 2 no 
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no permanent high conftable of England 
(but only, pro hac vicey at coronations and 
the like) fince the attainder and execution 
of Stafford duke of Buckingham, in the 
thirteenth year of Henry VI 1 1. The autho- 
rity and charge, both in war and peace, 
being deemed too ample for afubjedl^ fo 
ample, that when the chief juftice Fineaux 
was afked by King Henry VHI. how far 
they extended, he declined anfwering; and 
faid, the decifion of that queftion belonged 
to the law of arms, and not to the law of 
England *. 

It would not be confiftent with the limits 
of this work to difcufs at large the extenfive 
jurifdidtion of the court of chivalry, as firft 
inftituted in England y neither would it be 
fatisfadlory to the reader to detail the various 
ftatutes by which its power and authority 
was, by gentle gradations, curtailed, abridged, 
an'l, in a manner, annulled. 

From the time of the court of chivalry 
being abridged of its criminal jurifdidtion, 

• Duck, de Authoritate Jur. C/v.— BL Com. b. iv, 
c. 19. re£l.4* 

until 
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until after the reftoration of Charles 11. no 
regular court, for the adminiftration of mar- 
tial law in the navy, appears to have been 
eftablifhed. By the Statute 13 Car. II. c. 9. 
exprefs rules, articles, and orders were firft 
enadted by authority of parliament, for the 
better keeping up a regular difcipline in his 
majefty's navy ; and by the 22 George II. 
c. 23. and 19 George III. c. 17. they 
have been altered, amended, and new mo- 
delled *. 

In thefe articles almoft every poffible 
offence is fet dov^n, and the punifhment 
annexed, in which refpedt the feamen have 
much the advantage over their brethren in 
the land fervice, whofe articles of war are 
not enadled by parliament, but framed from 
time to time at the pleafure of the crown ; 
which, with regard to military offences, hath 
a fole and almofl abfolute legiflativc power. 
For by the Mutiny A6t annually pafTed^ for 
punifhing mutiny and defertion, and for the 
better payment of the army, and their quar« 

• Vide Abftraft of Articles of War; Appendix, 
No. I. and Seaions of Court-Martial Statutes, No. II. 

C 3 , ters. 
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ters, " his majefty may form articles of 
*' war, and conftitute courts martial, with 
power to try any crime by fuch articles, 
and inflid: penalties by fentence or judg- 
*' ment of the fame ^." This, Sir William 
Blackftone obferves-f, is a vaft and important 
truft ! an unlimited power to create ciimes, 
and annex to them any punifhments, not 
extending to life or limb ! Thefe are indeed 
forbidden to be inflided, except for crimes 
declared to be fo punifhable by the Mutiny 
Ad. 

By the Statute i8 Henry VI. c. 19. de- 
fertion from the king's armies, by fea or 
land, is made felony ; and, by Statute 5 Eliz. 
cap. 5. extends to mariners, and the offence 
is liable to be tried by the juftices of every 
ihire or county. The fame ftatute punifhes 
other inferior offences with fines, imprifon- 
ment, and other penalties. 

Thefe ftatutes, although in a manner fu- 
perfeded by thofe enacfting courts martial, 
are ftill ftanding laws of the land, never 



♦ Mutiny Aft, art. 57. 
+ Black. Com. h* i. c. 13. 



having 
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having been abrogated or repealed by any 
fubfequent adt of parliament. And between 
the periods of paffing thefe adts, and that 
of Charles II/s regulating naval courts 
martial, we find, in hiftory, frequent in- 
ftances of the extraordinary prerogative of the 
crown, proclaiming martial law in the king- 
dom; more particularly in the reigns of Queen 
Mary, Queen Elizabeth, and Charles the 
Firft. This prerogative, from ufage, isjuf- 
tifiable at all times, upon particular emer-- 
gcncies of the ftate, when reftrained within 
proper limits, and not made with a view of 
being fubfervient to the exercife of arbitrary 
power. 
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CHAP. III. 

m 

Of the fundamental haws by which Naval 

Courts Martial are beld^ 



JVXARTIAL law in the navy, as has 
been obferved, was firft reduced to certain 
fixed rules and articles by the authority of 
parliament, foon after the Reftoration *, but 
fince new modelled and altered by Statute 
22 Geo. II. c. 23. to remedy fome defeds 
which were of fatal confequence in conduc- 
ing the preceding war, entitled, " An aSl 
for amending^ explaining^ and reducing in^ 
to one a£l of parliament the laws relating 
to the government of bis majejlys Jlnps^ 
vejjels and forces by fea^^ and by the late 
ftatute 19 Geo, III. c* 17, this adl is farther 

• 13 Car. II, St. I. c. 9. "jSee Abftrafts of thcfe Afts^ 

App. No. I. and No. II. with 
the amendment, 19 Geo. Ill,, 

\ 22 Geo. IL c. 23. J c X 7. f. 3% 
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explained and amended. Thefc adts contain 
not only the 36 articles of war, in which al- 
moft every poffible oiFence is explicitly fet 
down, and the punifhment thereof annexed, 
or left to the difcretion of a court martial, 
but alfo, fundry claufes of exprefs rules and 
orders for affembling and holding courts 
for the trial of any of the offences fpecified 
therein. By 31 Geo. II. cap. 10. feft. 33. 
a competent number of printed copies of 
the articles of war, together with an ab- 
ftract of all the claufes of the faid ftatute, 
intituled, *' An ait for the encouragement of 
feamen employed in the royal navy, and for 
eftabliihinga regular method for the punctual, 
frequent, and certain payment of their 
wages, and for enabling them more eafily and 
readily to remit the fame for the fupport of their 
wives and families, and for preventing frauds 
and abufes attending fuch payments," are di- 
redted to be delivered to the captain or com- 
mander of every fhip or veffel, who is to caufe 
them to be hung up and affixed to the moffc 
public places of the fhip, and to have them 
conflantly kept up and renewed, fo that 
they njay be at all times, accefTible to the 

inferiqr 
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inferior officers and feamcn on board, and 
likewife to obferve, that fuch abftrad be 
audibly and diftin^tlyread over, once in every 
month, in the prefence of the officers and 
feamen, immediately after the articles of war 
^re read ; hence it is, that no officer or fea-« 
man is allowed to plead ignorance of the pe* 
jialties and punifhments, to which he is 
liable, from negledl or difobedience, nor can 
he be unacquainted with the encourage-* 
ments and benefits, to which feamen are en- 
titled, by a due and faithful performance of 
their duty. 

It may not be improper, in this place, to 
take a curfory view of the different offences 
fpecified in the articles of war, together 
with the punifhments annexed to each ; and, 
at the fame time, to examine the analogy 
they bear to the criminal laws of the 
land, denominated t6e doBrine of pleas 
of the crowfif in order that members of 
courts martial, being thus furnifhed with 
the principles and grounds of decifion in the 
courts of law, may the better be enabled to 
judge of the comparative punifhment, proper 
to be infiided for offences committed, par- 
ticularly 
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ticularly when the matter is left difcretionary 
to the court ; and, in the profecution of this 
talk, we will endeavour to point out all ambi- 
guous conflruftions that may be put upo^ 
any of the articles. 

The offences comprehended and fpecified 
in the naval articles of war, may, for the 
fake of perfpicuity, be claiTed or diftributed 
under the following general h *ads; i ft, Thofc 
that are immediately againft God and reli- 
gion; 2dly,Such as aiFcdl the executive power 
of the ftate, or criminally negled the efta- 
bliihed articles and rules of difcipline in his 
majefty*s fcrvice ; 3dly, Such as violate or 
tranfgrefs the rights and duties which are 
pwing to individuals or fellow fubjedts j and 
4thly, Offences in themfelves ftridtly military, 
and fuch as are peculiarly the obje& of mar- 
tial law. 

I ft, Againft God and religion, are claiTed 
thofe relative offences contained in the ift 
and 2d articles, viz. neglecting public 
worfhip and being guilty of proline oaths, 
curiing, execrations, drunkennefs, unclean- 
nefs, or other fcandalous a(3:ions ; the pu- 

niihment 
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nifliment of which is left to the difcretion of 
the court martial. 

Although the higher offence of blafphemy 
is not particularized in thefe articles, yet it 
is unqueftionably implied, by the words 
profane oaths, curlings, and execrations. 
This offence, according to Mr. Hawkins, 
is punifhable at common law by fine and im- 
prifonment, or other infamous corporal pu- 
nifhment*: and by the Statute of 19 Geo. IL 
c. 21. which repeals all former articles 
made againft profane and common fwear- 
ing, every labourer, failor or foldier, pro- 
fanely fwearing or curfing, fhall forfeit one 
ihilling ; every other perfon, under the de- 
gree of gentleman, two fhillings ; and every 
gentleman, or perfon of fuperior rank, five 
fhillings to the poor of the parifh, and on 
fecond conviction double, and for every fub- 
fequent offence treble, the fum firft forfeited ; 
with all charges of conviction ; and, in de- 
fault of payment, (hall be fent to the houfe 
of correction for ten days, and to be con- 
victed before a juflice of the peace'f', 

• Hawk. Pleas, c. 7. f Black, Com, B. iv.'c, 4. p.- 6o»^ 



By 
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By Statute 4 Ja. I. cap, 5. drunkennefs 
is punifhable at common law, by forfeiture 
of five lliillings, or the fitting fix hours in 
the ftocks *. Uncleannefs, and other fcan- 
dalous actions againfi: religion and morality, 
are cognizable by the temporal courts, and 
funifhed with fine and imprifonment "f-. 



The fecond divifion of crimes confifts of 
fuch as affeift the. executive power of the 
king, and his government : and this divifion 
may be fubdivided into the offences fpecified 
in the 3d, 4th, 5th, 15th, i6th, 19th, 20th, 
22d, 24th, 25th, 27th, and 31ft articles of 
war, viz. holding intelligence with an enemy 
or rebel-— concealing letters or meflfage from, 
or relieving an enemy or rebel — deferting to 
an enemy — running away with fliips, fl:ores, 
or yielding the fame to an enemy — defer t ion 
from the fervice, or entertaining deferters-— 
wafle or embezzlement of flores — mutinous 
afTemblies — feditious or mutinous words— 

* Black Com. b* .iv. p.. 64. 
f Ibid. b. iv. p« 65. 

con-t 
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concealing any traiterous or mutinous de- 
figns, &c. — ftriking, quarrelling, or difobey- 
ing the orders of a fuperior officer — fleeping 
upon the watch, negle<fting duty, or foriaken 
a flation allotted, and knowingly jUgning falfe 
mufter-books. 

By the laws of England *, if a man be ad- 
herent to the king's enemies, giving to them 
aid and comfort in the realm, or elfewhere, 
he is declared guilty of high treafon. — This 
muft be proved by fome overt a6t; as by 
giving them intelligence, by fending them 
provifions, or felling them arms, &c. -f- 

Our articles of war make no diflin<5tion 
between an enemy and a rebel; but the com- 
mon law does ; and the crime of giving in- 
telligence, or relieving a rebel, is only con- 
iidered in the fame light with that of an 
enemy, when given to our own fellow-fub- 
Jefts in adual rebellion at home J. But to 
relieve a rebel, fled out of the kingdom, is 
no treafon ; for the Aatute is taken ftridtly, 
and a rebel is not an enemy;' an enemy being 

* Black. Com. b. ir* c. tf* f 3 Inft io» 

jFofter, 219. 

always 
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Always the fubjedt of fome foreign prince, 
and one who owes no allegiance to the crown 
of England *. 

By the flatute law, deferting to an enemy 
is made felony, without benefit of clergy, 
and even extends to any fubjed: of Great 
Britain enliiling himielf in any foreign fer- 
vice-f*. Embezzling or deftroying the king's 
warlike ftores, to the value of twenty fliil- 
lings, is likewife made felony, without benefit 
of clergy, by Statute 22 Car. 11. c. 5. — 
And by Statute 12 Geo. III. c. 24. burn- 
ing or deftroying any of his majefty's fliips 
of war, or any of the king's arfenals, ma- 
gazines^ &c. or military or naval ftores, or 
ammunition, or aiding, abetting, or afiiifting 
in fuch offence, is declared to be felony, 
without benefit of clergy. 

Defertion from the king's armies in time 
©f war, whether by land or fea, in England, 
or parts beyond the fea, is, by the ftanding 
laws of the land, particularly by Statute 
18 Hen. VL c. 19. made felony; and by 

• 1 Hawk. P. C. 38. t 29 Geo. H: c. 17. 

Statute 
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Statute 5 Eliz. c. 5. f. 27. it is extended td. 
mariners and gunners ferving in the navy* 

The offences relating to mutinous affem-* 
blies, fedition, &c. are puniflied by the arti- 
cles of war with death ; or otherwife, as i 
court martial fhall think fit. And upon a 
competent confideration of the fubjedt it will 
appear, that to annex the ultimum fuplicium 
to offences, which have in themfelves a ten- 
dency to fubvert the laws and difcipline of 
the king's fervice, may be deemed a meafurc 
highly expedient, and not attended with that 
feverity fo frequently attributed to it. 

The reafonablenefs of this doftrine will 
ftrike us the more forcibly, when we confi- 
der that, by the laws of England, offences of 
a nature fomewhat analogous are frequently 
punifhed with death. For by feveral flatutes ♦, 
the puniihment of riotous ajfembling of twelve 
perfons or more, and not difperiing by pro-* 

* 3 and 4 Ed. VI. cap. j. firft made it high treafon. 
1 Mar. St. 2. c. 12. made felony, but within the benefit 
of clergy, i Geo. I. cap. 5. makes it felony without 
the benefit of clergy, and indemnifies the peace officers, 
and their affiftants, if they kill any of the rioters in en- 
deavouring to fupprefs fuch unlawful affembly. 

clamation^ 
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clamation, may be capital, according to the 
circumftances that attend fuch unlawful 
'cjjmbly. 

Upon more juftifiable grounds, the firfl: 
branch of the twenty- fecond article of war 
may be deemed fevere. For if any perfon 
ftrike his fuperior officer, or draw, or offer to 
dranv^ or lift up any weapon againji hiniy being 
in the execution of his office, he ihall fufFer 
death. 

When We confider the infirrtiities infepa- 
rable from human nature, and which abound 
.even in the moft upright hearts — the unguard- 
ed moments of paffion, which at times no pru- 
dence or circumfpeftion can govern, and the 
numberlefs unforefeen caufes which may fud- 
denly arife amidft the flu(5tuating humours and 
caprices of mankind, it is devoutly to be wifh- 
ed, that, on a revifion of this article, a difcre- 
tionary power may be vefted in a court 
martial to inflidt death, or fuch other punifh- 
ment as the crime, from the palliating cir- 
cumftances attending it, fhall merit. 



Under our third diftribution of the general 
head of offences, are thofe that violate and 

D tranfgrefs 



34 O^ FUNDAMENTAL LAWS, &C. 

tranfgrefs the rights and duties which men 
owe to their fellow-fubjeds, and which 
cannot be committed without a manifeft 
violation of the laws of nature^ of the moral 
as well as political rules of rights under 
which may be cla£ed murder^ fodomy, and 
robbery, &c*. 

The criminal laws of England^ as well as 
our martial laws, annex to thefe crimes <rapi-- 
tal punifhments ; but to the crime of homi- 
cide, there is in the former a difcrimination 
of the degrees of guilt, which divide it into 
^nanflaugbter and murder ; the difference be- 
tween them principally confifts in this, that 
manikughter (when voluntary) arifes from 
the fudden heat of the pafiions — ^murder, 
from the wickednefs of the heart -f*. 

Manilaughter is therefore thus defin* 
ed ;{:, the unlawful killing of another with- 
out malice^ either exprefs or implied ; which 
may be either voluntarily upon a fudden 
heat, or involuntarily, but in the commif- 
lion of fome unlawful a£t« Thefe were cal- 

* Articles of Waff, 17, aS, 29. Apf* No.L 
f Black. Com. b. it* c 14. 
X 1 Hale, P. C. 466- 

led 
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led in the gothic conftitution, " Komicidia 
vulgaria qua aut cafuy aut etiam fponte 
committuntury fid in fubitaneo quodam ira^ 
** cundia cahre et impetu^.'* Hence there 
can be no acceffaries before the fa£t, becaufe 
it mufl be con^mitted without premedita- 
tion. 

If, upon a fudden quarrel, two pcrfona 
fight, and one of them kills the other, thia 
is voluntary manflaughtcr; and ib it is ^ 
they, upon any occafion, go out and fight 
in a field— for this is one continued a<9: of 
pafiion 'f. So alfo, if a man refents the pro- 
vocation of being pulled by the nofe, and 
immediately kills the aggreflbr, it is^ not 
murder^ for there is no previous malice in it ; 
but it is manfiaughter J. But in this, and 
in every other cafe of homicide, if there be 
fufiicient time for paffion to fubfide, and rca- 
ion to interpofe, it amounts to murder §• 

Involuntary manfiaughter differs from 
homicide, excufable by mifadventure in this, 

• Stiernh. dejure Goth* lib. iii. c. 4. 
t I Hawk. P. C. 82. 
X Kelyng, 135. 
i Kof^er, 296. 

that 
D 2 
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that mifad venture always happens in conic - 
quence of a lawful ad, but this fpecies of 
manflaughter in confequence of an unlaw- 
ful one *. 

Thus, when a mariner, being employed 
in rigging or unrigging a ihip or other duty 
aloft, and without orders, or giving warning, 
throws down any blocks, or other (lores up- 
on deck, and thereby kills an officer or fea- 
man, fuch unwarrantable adion would be 
conftrued either murder, or involuntary man- 
flaughter f-, according to the circumftan- 
ces which would come out before the court 
martial ; for this ofience of involuntary man- 
flaughter being, with many others, not fpe- 
cified in the articles of war, would be pu- 
niflied agreeably to the principle before laid 

* Bbck. Com. b. iv. c. 2/\. 

f Our fhitute law has feverely animadverted on this 
fpecies of criminal negligence, whereby the death of a 
man is occafioned. For, by Stat. 10 Geo. II. c. 31. if 
any waterman between Gravefcnd and Windfor, receives 
into his boat or barge, a greater number of perfons than 
the a£t allows, and any paffenger fhall then be drowned, 
fuch waterman is guilty (not of manflaughter), but of 
felony, and fhall be tranfported as a felon. 

down. 
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down, in fuch comparative manner as is 
pointed out by common law. 

With regard to the punifhment of this de- 
gree of homicide, the crime of manflaugh- 
ter, occafioned by an adt where no more was 
intended than a mere civil trefpafs, amounts 
to felony, but within the benefit of clergy ; 
and the offender fhall be burnt in the hand^ 
and forfeit all his goods and chattels ♦. 

Indeed, grofs negligence is in the law faid 
to be ^Imoft equal to malicious defign, lata 
culpa pr ope dolum eji. And when any unhap- 
py confequences enfue from fuch negled, 
the thoughtlefs and carelefs condudl of the 
perfon who has been guilty of it, is confider- 
ed in an atrocious light, and liable to the fe- 
vereft punifhment. By the laws of many 
countries, involuntary manflaughter, occa- 
fioned by unwarrantable negleft, is. liable ta 
the lafl pimifhment ; and though (as an ele- 
gant moral writer obferves "f-) this is no 
doubt exceffively fevere, yet it is not alto- 
gether inconfiflent with our natural fenti- 
ments. 

• Black. Com. b. iv. c. 14. 
- 1 Smith's Theory 6f Moral Sentiments, vol. i. p. 25'3.. 

D 3 Another 
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Another fpecies of manflaughter, the of- 
fence of mortally Jiabbing another, though 
done upon fome fudden provocation, is 
puniftied, by our laws, as murder. For, 
by Stat. I James I. c. 8. when one thnifls 
er ftabs another not then having a weapon 
drawn, or who hath not then firft ftricken 
the party ftabbing, fb that he dies thereof 
in Jix months after, the offender fhall not have 
liie benefit of clergy, though he did it not 
of malice aforethought. 

The puniihment annexed to the crime of 
deliberate and wilful murder, is univerfally, 
and throughout the world, death. 

In different countries it is infli(fted in va<- 
rious forms, and with different degrees of 
torture. The wheel, the axe, and the 
knife, are employed as dire inftruments of 
critpiadon. 

iBut the benignity of our laws admits on- 
ly of the privation of life. By Statute 25 
George II. c. 37. the judge before wl^qm 
any perfon is found guilty of wilful mur- 
der, ihall pronounce fentence immediately 
after conviction, and AixcGl him to b|e exe-* 
tuied the next day hxA t^m (unkls the &ntie 

fliall 
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,{hall be Sunday, and then the Monday £oU 
fowing), the body to be delivered to the fur- 
geons to be diiTedted and anatomifed, and 
the judge may diredt his body to be after- 
wards hung in chains, but in nowife to be 
buried without difiedtion *. 

The beft mode of inveftigating the nature 
of the crime of murder, when it falls to be 
tried before a court martial, will be, by con- 
iidering its feveral definitions and difcrimi«> 
nations of guilt, as laid down by our firft 
lawyers, and which fhall be treated of in its 
proper place -f-. 

The infamous crime fo difgraceful to hu- 
man nature, recited in the 29th article of 
war, is punifhed by our criminal laws in the 
fame manner as other felonies, by hanging 
the tranfgreflbr. But Blackftone juftly ob- 
ferves, it is an offence of fo dark a nature, 
fo eafily charged, and the negative fo diffi- 
cult to be proved, that the accufation ihould 

• Foft. 107. 

f By Stat. 2 Geo. IL c. 21- murder is not cognizable 
by a court martial, when any perfon dies in England, 
in confequence of blows or poifon received at fea or 
labroad, or vice vetfa, dies at fea or abroad, in coni<> 
quencc of blows or poifon received in England. 

D 4 be 
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be clearly made out ; for if falfe, it defcrves 
a puniflimcnt inferior only to that of the 
crime itfelf. 

In the few inftances of accufation of this 
nature, brought before naval courts martial, 
that have not been clearly and pofitively 
proved, the profecutors have been ftigma- 
tized in the fentences pafTed, by the court's 
declaring the charges malicious, vexatious, 
oppreffive, and ill-founded — a trivial com- 
penfation for the accufation of a crime of fo 
black a nature ! fo eafily charged by ill- diA 
pofed perfons, and which the delicacy of 
our Englifh laws treats, in its very indict- 
ments, as a crime not decent, or fit to be 
named. *^ Feccatum illud horribiky inter 
Qhriftianos non noimnandumy 

The crime of robbery ^ by the 30th arti- 
pie of war, is made punifhable with death, 
or otherwife, as a court martial, upon con- 
fideration of circumftances, fhall find meet, 
In this article there is no mention of theft, 
though the law of England makes a nice 
diftindtion between robbery and theft, by 
defining the former*, the felonious and 

* Black. Com. b* iv. c. 14* 

forcibly 



OF FUNDAMENTAL LAWS, &C. 4I 

forcibly taking from the perfon of another, 
of goods or money to any value, by violence, 
or putting him in fear ''^'y — and this is the 
criterion that diftinguifhes robbery from 
other larcinies ; — the latter, the felonious 
taking and carrying the goods of ano- 
ther, either from his perfon or houfe, and 
diftinguiftied into two forts — fimple and 
compound larciny. Simple larciny is the 
taking and carrying away goods, and is cal- 
led/^///, if under the value of a fhilling, and 
grandy if above that fum. Compound lar- 
ciny is aggravated, by taking the goods or 
money from one's houfe or perfon. The 
punifliment, however, annexed to this laft 
fpecies of theft by various ftatutes, is not fo 
fevere, as that annexed to rpbbery, whiph is 
always made capital. 



The oiFences ftriftly military, and as fuch 
peculiar to martial law, falls under our 4th 
and laft diftribution of general heads. They 
are recited in the loth, nth, 12th, 13th, 

r 

• I Hawk. P. C. 95. 

14th, 
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14th, and 17th articles of war*; and, in 
comparing the punifhpients annexed to them 
with thofc of other nations, we Ihall even 
find a greater degree of lenity pervade our 
own martial kws, than thofe of the anciepts 
or moderns. The 12th and 13th articles, 
us they formerly flood, by reftraining the 
power of a court martial to the pofitive 
inflifting of the punifliment of death, in the 
cafes therein mentioned, of cowardice, neg- 
ligence, or difafFedion in time of adion, 
&c, were deemed extremely fevere, and at- 
tended with peculiar hardfjiips and inconve-^ 
nienci6s"f-. It was therefore, by Statute 19 
George III. c. 17. §. 3. explained and amend? 

• Vide articles of war, Appendix, No. I. 

f The unfortunate Admiral Byng fell under fentencc 
of death for a breach of part of the 1 2th article, though 
he was acquitted of cowardice or difafieAion, the moft 
odious and heavieft branches of it, and the court could 
not refift expreiling, in the body of the fentence, the 
hardfhip of the cafe, in the following words : « k% 
that article (alluding to the 12th) pofitively prefcribes 
death, without any alternative left to the difcretion of 
the court, under any Variation of circumftances, the 
court do therefore unanimoufly adjudge the faid 
Admiral John Byng to be (hot to death.*^ S^e fen- 
tence. Appendix, No. XXXTV. 

cd, 
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cd, whereby it is now lawful for a court 
martial to pronounce fcntence of death, or 
to infiiB fuch other punijhment as the nature 
and degree of the offence therein recited Jhall 
be found to deferve *• 

* Vide fe£tions of afb of parliament relative to courts 
SAartial, Appendix, No. II. i. 15. 
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CHAP. IV. 

Of Courts of Enquiry, and Courts Martial^ as. 
at prefent ejlablijhed in the Navy. 



Though no articles of war, or ads 
of parliament, authorize courts of enqui- 
ries, either in the army or navy, yet, from 
various precedents and cuftoms long efta- 
bliihed, they have become an eiflential branch 
of military and naval jurifdiftion. 

When we confider the king as the fu- 
prcme magiftrate of the kingdom, and veft- 
ed with the executive power of the law, 
and as generaliffimo, or firft in military 
command, and having the fole power of 
railing fleets and armies *, he appears, ex of-^ 
ficio, to pofTefs an undubitable authority to 
appoint courts of enquiry, where it may be 
neceflary to examine into the condudt of in- 

* Black. Com. b. iii. 

dividuals. 
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dividuals, and afcertain what jullifiablc 
grounds there may be for bringing tranf- 
greflbrs to trial, by the formality of a court 
martial. And it cannot efcape the reader, 
how clofe an analogy this court bears to the 
inftitution of our grand jury ; and fince it is 
cftabliflied for the fame purpofe as this much 
applauded part of our conftitution, it feems 
entitled to our warmeft commendation. 

It is ufual for the king to appoint courts 
of enquiry, for examining the condudt of of- 
ficers of rank in the army, as was done in 
the cafe of the failure of the Rochfort ex- 
pedition, in 1756, and the report of the en- 
quiry was the grounds on which Sir John 
Mordaunt was tried by a court martial. This 
may be regarded as a royal mark of lenity 
rather than as a feverity, more particulary 
when we confider the prerogative of the 
crown to difmifs officers from the fervice, 
without giving them the chance of any 
form of trial. 

The lords commiffioners for executing the 
office of Lord High Admiral, have, upon 
fimilar principles, the power of appointing 
courts of enquiry in the navy, as being 

immediately 
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immediately derived from tke crown; but 
neither the king nor the admiralty have 
power to inflidt any corporal puniihmcnt 
for offences, unlefs by fcntence of a court 
martial. We have, however, many inftan- 
ces of the exercife of the crown's preroga- 
tive in difmiffing officers of rank from the 
fervice, even after having undergone the te- 
dious forms of trial by a court martial, and 
acquitted of the charges exhibited againfl 
them*. 

In all doubtful cafes, courts of enquiry are 

ufeful, 

• Admiral Earl of Torrlngton, in the rcign of Bling 
WilUam in. was tried at a court martial, in purfbance 
pf aco^^niffion from the lords of the admir^ty, upon 
the following heavy charge, founded upon the report of 
commiffioners previoufly appoinjted to enquire into his 
conduct, viz. his havings in the engagement with the French 
off Beaehf-heai^ through treachery or cowardice^ mi/behaved 
in bif offiae, drawn Hfooneur on. the EngUJb nation, andjh* 
cnficedp9dr gofid allies the Dutch \ and notwlthftanding th« 
court unanimpufly acquitted his lordfhip wholly of any 
imputation whatever from his condudt on that occaiiony 
his commiffion was fufpended, and he never was after- 
wards employed. As the Earl of Torrington was a peer 
of the re?lm, there wor^ foxne difficulties to be got ovcf 
in CQnftituting a court for his trial, and which 9aUe4 
forth the attention of the legiflative bodies at that pe- 
riod. Vide particulars Appendix ^ No. III. 

lo 
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ufcful, and the original intent of them ap- 
pears to have arifen from a lenient wifh not 
to give unneceflary trouble, either to the 
perfon whofe conduct is the fubjedl of en- 
quiry, or to the aflemblage of members ne- 
ceflary to compofe a naval court martial, and 
which aflemblage might fometimes caufe 
delays highly injurious and detrimental to 
the fervice. 

A court of enquiry, by examining the evi- 
dences produced on both fides in a fummary 
manner, viva voce^ is diverted of all that for- 
mality and procraftination incident to a court 
martial, and withal attended with lefs incon- 
venience to the fervice, by having fewer 

members *. 

Indeed 

In July, 1 702, Sir John Mundcn, rear admiral of the 
red, was tried at a court martial, in purfuance of a com- 
miffion from Prince George, then lord high admiral, 
upon feveral charges exhibited againfl him, of mifcar- 
rage and negieft, in intercepting a fquadron of French 
ihips bound to the Weft-Indies; and notwithftanding 
the court acquitted him, and gave their opinion that he 
had complied with his inftruAions, and behaved himfelf 
with great zeal and diligence in the fervice, Queen AnM 
diimifled him. 

* Three members are generally deemed fufficient at 

courts 
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Indeed it is a fubjed: of regret, that eourts 
martial are frequently affembled for trivial 
offences, and the charges fometimes unfup- 
ported by proof, and being thereby rendered 
too familiar to the minds of officers and iea- 
men, lofe that folcmnity and efficacy intend- 
ed by the legiflature. In this light courts 
of enquiry muft be deemed ufeful, even by 
thofe who animadvert on their legality, as 
few or none ever efcape punifliment that are 
brought to trial at a court martial, in confe- 
quence of charges grounded on the previous 
report or opinion of a court of enquiry. 

No oath is adminiftered to the members 
or witnefles at a court of enquiry as at a 
court martial ; and many people have quef- 
tioned even the legality of any witnefs being 
obliged to give teftimony, or the perfon, 
whofe condufb is the fubjedl of enquiry, 
being bound to plead before a court of en- 

courts of enquiry, but where the matter is important, it 
is ufual in the navy to have five members. In the army 
they have feldom more than three. On the failure of the 
Rochfort expedition, the king appointed the Duke of 
Marlborough, Lord Sackville, and Major General Wal- 
degrave to make the enquiry. 

quiry. 
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quiry, and for this obvious reafon, that it 
might be more favourable to referve his evi- 
dfence, and the palliating circumftances of the 
accufation, until a legal court was confti- 
tuted. Hence the report or opinion of a 
court of enquiry upon circumftances thus 
fuppofed, fuperficially inveftigated, has been 
often complained of by the perfon fubfe- 
quently brought to trial, as having a tenden- 
cy to bring forward a charge againft himfelfi 
or make unfavourable impreflions on the 
minds of his judges* It is admitted, that 
there may be ftrong reafon s of complaint 
againft the report or opinion of a court of en- 
quiry, upon which the fubfequent trial by 
court martial is founded, ftiould the perfons 
appointed to make the enquiry ftate the 
caufes of ill condudl, or enter into a detail of 
circumftances that are apparently againft the 
perfon whofe conduft is the fubjeft of en- 
quiry. But when the report or opinion 
fimply indicates, that there appears^^if/V/;/ 
caufe or grounds to render a court martial 
nece£aryy and when it is coniidered, that the 
members compofing the court of enquiry are 
not entitled to fit as judges of the court 

£ martial^ 
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martial, upon the [fame principle as the 
members e£ the grand jury are not allowed to 
be empannelkd into the iubfcquent petty 
jury on the fame eaufe*, it fuurely then cannot; 
operate againft the individual tried thereat s 
for though an opinion formed from the 
ftriking circumflances of the matter before 
the court of enquiry, may be Submitted to 
the judgment of thoie who delegate the 
power for ailemblkig a court martial, there 
can be no direct implication of guilt, until 
the individual has had a fair opportunity of 
exculpating him&lf, by the crofs^-examina*? 
tion of &e profecutor's evidence upon oathji 
when it comes to be inveAigated at a court 
martial, a& well as thoie witnefles he may 
have to produce in fupport of his defence^ 

It muft be aeknowledged, that courts of" 
cnquiiy are u&ful in adjufting difputes* 
ariiing between officers, and reconciling all 
differences andanimoiities that may occur in 
fervice, amidft the various tempers and ca-^ 
prices of men«r Thefie often are of fuch Ot 
nature, that nothing criminal can perhaps b« 

r 

♦ Black. Com. b-m 

imputed 
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imputed to cither part}% if brought before 
a court martial; and courts of enquiry, in 
fuch cafeSj prevent much unneceiTary trou- 
ble, and do not materially retard or obflrud: 
the fervice. 

Notwithftanding what We have advanced 
tefpcding the extreme utility of courts of 
enquiry, and the invariable practice hitherto 
adopted, of returning a report or an opinion 
to the fuperior power, by whofc authority 
they are held, yet we may prcfumc to hazard 
an opinion, that if the members of a court of 
enquiry were ordered only to communicate 
the examination of the witnefTes, without 
giving any opinion on the matter in queflion> 
the fupreme power could then judge of the 
propriety of ordering a court martial, and it 
would be more congenial with the fpirit of 
Our conftitution, and in fome meafure do 
away the animadverfions hitherto made upon 
courts of this nature, being deemed arbitrary, 
of ambiguous authority, and having no foun- 
dation in law* 



E 2 0/ 
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Of Courts Martial. 

Although the legality of martial law, as 

cxercifed by the army, has been queflioned by 
fome of our ableft lawyers*, yet the autho- 
rity by which our naval courts martial are 
held, is as permanent and indubitable as any 
other courts of judicature in the kingdom, as 
being eftablifhed by parliament and derived 
from the crown. The king has the prero- 
gative of pardoning and remitting punifli- 
ment; but he can no more alter the fentence 
of a court martial, than he can a judgment 
pronounced in other courts of judicature. 

• Sir Edward Coke obferves, that if a lieutenant, or 
other that hath commiffion of martial law, doth, in time 
of peace, hang, or otherwife execute a man by colour of 
martial law, this is murder, for it is againft MagnaCharta^ 
3 Inft. 52 ; and Sir Matthew Hale declares martial 
law to be in reality no law, but fomething indulged ra- 
ther than allowed as a law 5 that the necefGty of order 
and difcipline is the only thing which can give it coun- 
tenance, and therefore it ought not to be permitted in 
time of peace, when the king's courts are open for all' 
perfons to receive juftice according to the laws of the 
land. Hal(^s Hiji. of the Com. Law, c. 2. And if a court 
martial put a man to death in time of peace, the officers 
are guilty of murder. Ha/e*s Pleas of the Crown, p. 46. 

That 
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That the royal prerogative may be exercifed 
on all occafions^ in difmifling officers from 
the fervice without putting them to the 
form of a trial, is unqueftionable ; and we 
have already (hewn that officers of rank in 
the navy have been difmilTed, even after hav- 
ing been tried by a court martial, and acquit- 
ted of the charges exhibited againft them *. . 
Among the many reafons that have been 
at different times urged againft trials by 
courts martial in our naval fervice ; there is 
none, upon a flight confideration, appears 
more cogent and conftitutional than that of 
the inferior officers and feamen not having 
the privilege of being tried by their peers 
or equals; for, by the aft of parliament -f-, 
no court martial to be held or appointed, 
ffiall confift of more than thirteen or lefs than 
five perfons, to be compofed of fuch flag offi- 
cers, captains, or commanders, then and there 
prefent, as are next in feniority to the of- 
ficer who prefides at the court martial. 

« 

* The Cafe of Admiral Earl of Torrington and Rear 
Admiral Sir John Munden. See Notes, p. 46 and 47. 

+ Stat. 22 Geo. II. cap. 33. See Abfbraft of Claufes, 
Appendix, No. II. feft. 12. 

E 3 But, 
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But, upon a clofer review of the fubjedl^ it 
will appear impracticable here to introduce 
this right, £o ilrpngly contended for, with- 
out at once altering the whole fabric of the 
inftitution ; for if the inferior ofHcer be ad- 
. mitted on the trial of an inferior officer, why 
not a feaman on the trial of his brother fea^ 
men ? And it is obvious tp. every perfon, ac- 
quainted with the practical parts of a naval 
life, that this meafure would p^reyent the end 
of its formation, and by a confederacy be- 
tween the parties, the power of punifliment 
would be annihilated, and fubordinatiotnn tho 
very foul of difcipline, be dcftroyed. 

We muft recoiled: too, that a jury (q 
formed, would be in diredt oppofition to the 
principle of impannelling juries in our courts 
of law, where impartiality and difunion of 
mtereft are the leading features. 

In the prefent mode of forming courts^ 
martial, a powerful objedlion is raifed as to 
the admittance of ^a^ien, fince their educa- 
tion and fubordinate (ituations would be in- 
compatible with the dignity and folemnity 
of a court, where the charadter^ of jud^gQ and 
jurors are ueceiTarily blended^ 

It 
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It has been urged likewlfe^ that officers 
l)elow the rank of captains in the taavy have 
not the fam? privileges as their brother offi-^ 
cers in the ^rmy^ who fometimes Gt as mem« 
bers of a general court martial, provided a 
fujfficienjt number of field officers and captains 
cannot bp conveniently alTembled*; and that 
a captain in the army^ and four^ or even two 
iabalterns, may conftitute a regimental court 
rtiardal-f** But whether any innovations^ by 
^adopting any fpeculative meliorations of this 
nature in the nayy, would be more efficacious 
than the prefent mode efiablijhed^ is problem 
maticaL To infUtute an inferior, or, what 
piay be germed a diyiik)nal court martial, 
fubjedt to appeal in the navy, analogous to 
the regimental courts in the ai^my, we ap* 
prehend, would not be adequate to the end6 
propofed ; when it is confidered, that ac- 
cording to the ancient pradtlpe of the (ea, 
gnd as eftablifhed by the 4th article of the 
General Printed InilnjK^jofts, under the head 
Rules of dtfcipline and good government to be 
fbjerv^d oif bo4frd bis mcfjejifs Jhips of war, a 

*Adytf$Treatifc onCourts Martial, p. 89* 
^Jbii. p. 99. 

E 4 captain 
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captain or commander of any of his majefty's 
fhips or veflels, has the power of inflid:ing 
punifhment * upon a feaman in a fummary 
manner for any faults or offences committed 
contrary to the rules of difcipline and obedi- 
ence eftablifhed in the navy : this power the 

• By the 4th article of the Inftruftions, under the 
head of Rules and Difcipline, &c. a captain is not to 
punifh a feaman beyond 1 2 lalhes upon his bare back, 
with a cat-of-nine-tails ; but if the fault fhall deferve a 
greater punilhment, he is to apply for a court martial. 
And though captains frequently punifh by infli£ting two . 
or three dozen of lafhes at a time, when the offence is at- 
tended with aggravating circumftances, or wher^ it is of 
fuch a nature as to fall under different articles ; and up- 
on this latter conftrufHon, an unhappy feaman may be 
punifhed with three dozen for- getting drunk, which 
offence falls under the 24 article, and in that ftate may 
^ifobey his officer, and quarrel or fight w^th fpme per- 

fon in the fleet, which brings him under the 22d and 

I * " 

23d articles ; yet, by adhering to the literal import of 
the printed InftruAions, no more than one dozen of 
lafhes can be legally infliAed by a captain for the fault. 
It is juflifiable of^Iy from ancient praAice and the ufage of 
the navy, and may even be deemed lenity in a com- 
mander to punifh, occafionally, offenders with two or 
three dozen lafhes, rather than bring them to a court 
martial. 

« 

framc^s 
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framers of our naval articles and orders wifely 
confidercd preferable to eftablifhing inferior 
courts martial for trying trivial offences, 
as calculated lefs to obftrudt his majefty'sfer- 
vice at fea, and as carrying more promptly 
into execution the rules and articles laid down 
for its regulation. 

By the 36 th article of war it is declared, 
*' That all other crimes, not capital, com- 
mitted by any perfon or perfons in the fleet 
which are not mentioned in this aft, or for 
which no punifhment is hereby dired:ed to 
be inflicted, fhall be punifhed according to 
the laws in fuch cafe ufed at fea." 

In this article we fee the defedts of human 
wifdom difcreetly fupplied and anticipated 
by a general or fweeping claufe, applying it- 
felf to the punifhment of thefe offences 
which were not forefeen by the legiflature at 
the time of legiflation, and which could not 
therefore be fpecifically provided againfl; 
and in order that juflice may not be retarded 
in its courfe, nor offences pafs with impu- 
nity, the old {landing cufloms and ufage of 
the fervice are direfted to be reforted to. 



5? THEORY OF COURTS MARTIAL, 

in like manner as the unwritten law is madtf 
auxiliary to the ftatute*. 

All courts martial are to be hel4 and of^ 
fences tried in the forenoon^ and in the moft 
public part of the ihip^ where all who will 
may be prefent, and the captains of all his 
majefty's fhips in company which take poft, 
have a right to aflifl (hereat^f^* 

All complaints at fea, or in foreign parts, 
upon which the fummoning a court martial 
is to be grounded, fhall be made in writing tp 
the comQiader in chief (unlefs where the laid 

* The cafe of Leonard and Shields, very recently ad^ 
judged in the court of Common Pleas, has given peculiar 
energy to the above cited article. This a£tion vrz% 
brought for an a£t of Tiolcnce upon the perfon of the 
plaintiff (a midihipman), in confequence of his difob6» 
dience to an order of the defendant (h]$ commanding 
officer), and which order was, in itielf, of the nature 
of puniihment, but founded upon the ufage of the 
fervice. The learned judge obferved, that the cuftom 
of the fervice juftiiied the order and tendered the fame 
legal, therefore the difobeyifig fuch legal order, juftified 
tlie meafures taken to enforce it or put it in execution. 
The jury therefore, without hcfitation, returned a yqrdi£^ 
for the defendant. 

f Printed Inft. under the head of Courts Martial^ 
Art. 4. 

commander 
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<:ommander in chief fhall fee caufe of him** 
felf to call the fame), in which are to be fet 
forth^ the particular fa(5t$, with t^e place, 
timci and in what nianncr they were com- 
mitted; and if any captain who is entitled by 
his rank to fit in the court be perfpnally con* 
cerned in the matter to be tried« he ihall not 
be admitted to fit at the trial t. Here we 
difcQver again the wifdom and precautions of 
|he cqmmon law clofely adhprcd to; it being 
an unalterable rule of law^ that no man cau 
fit as judge in his own caufe. 

The commander in chief is to order tho 
judge advocate tQ fend^ timely before the 
trial, an attefled copy of the charge or accur 
iation to the party accufed, in order to his be^ 
Ing better prepared for hi^ defence^, in con« 
jformity tp the indulgence ^Upwed at com-^ 
mon law, where a copy of the indi^ment is 
given the prifoner ; the judge advocate i$ to 
examine the witnefles upon path, and take 
^own their depofiti^n? in writing •fj he is to 

* Printed Ii|firu£tiQn$ und^r the be^ of Courts Mardat, 
f Ibid. 5* 

take 
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take minutes of the proceedings, in order 
that the members may recur to them occa- 
iionally, and to advife the court of the pros- 
per forms when there fhall be occafion, and 
to deliver his opinion in any doubts or diffi- 
culties in the methods that may arife in the 
courfe of trial *. — The proceedings of no 
court martial is to be delayed by the ab- 
fence of any of its members, when a fuffi- 
cient number doth remain to compofe fuch 
court, which is required to fit from day to 
day (Sunday always excepted), until the fcn-^ 
tence be given. — And no member (hall ab- 
fent himfelf from the faid court, during the 
whole courfe of the trial, upon pain of being 
caihiered from his majefty's fervice 5 except 
in cafe of ficknefs, or other extraordinary 
and indifpenfible occafion, to be judged of 
by the court -f-. 

The members being fworn, purfuant to 
the prefcribed form in the a£t :|:, to admi- 

* Printed InftruAions, under the head of Courts Maur^ 
martaU Art., 6. 

f 19 Geo. itl. cap. 37. fe£L i and 2. Appendix, No. II. 

X See Abftraft of the Claufcs of az Geo. II. feft. 15. 
—Ibid. 

nifter 
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nifter juftice according to the articles and 
orders eftabliflied, without partiality, favour, 
or afFeftion; and if any cafe fhall arife, which 
is not particularly mentioned in the faid arti- 
cles and orders, they are fworn to adminifter 
juftice according to their confciences, and 
the beft of their underftanding, and the 
cuftom of the navy in the like cafes. In 
order that the minds of the younger mem-> 
bers may not be influenced by the opinion, 
of their feniors, the fame form is obferved 
as at the trial of a Peer, before the houfe 
of lords, and likewife in determinations o£ 
the privy council: for the youngeft mem- 
ber is to vote firft, proceeding up in order 
to the prefident, who votes laft, and the de- 
termination of the court is fettled according 
to the majority of voices. But fhould there 
be an equal number of votes on, each fide, 
and the feveral members of the court, upon 
re-confidering the point at iflue, adhere to 
the firft opinion, the queftion remains unde- 
cided *. 

By 

♦ In the court of Areopagus at Athens, as likewife 
among the Romans, we find that the perfoo accufed 

of 
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By the aft 22 George II. no member of 
eny court martial, after the trial commenced^ 
could go on fhore, or leave the fhip^ in which 
the court fhould iirfl aiTemble, until ien^ 
tence was given ; but it having been found 
that this reftraint and confinement of the 
inembef s had been attended with great in^ 
cx>nvenience and prejudice to their healths^ 
and which vi^as fo feverely felt by the mem- 
bers who lat on Admiral Keppers long trial, 
that they were induced to feprefent the 
hardships of the cafe to the lords of the 
admiralty *,, who took the proper meafures 

of any crime was acquitted, ^^hen the fufirages of his judges 
inrere on each fide equal. — See Stanyan*s Gr» Hift. voLii. p. 
56. and Kertnefs Atitiq. ofRome^ p. 130.— And in the jury 
of the ancient Goths, there was required only the cQn«« 
Cent of the major part ; and in cafe of an equality^ the 
accufed was held acquitted. Black. Com. b. iii. c» 23* 

P- 37^- 

In the army, determinations of courts martial are 

llkewife fettled by a majority of voices, except in cafes 

of death, where nine out of thirteen, or two thirds^ if 

there be more than thirteen prefent, muft concur in 

opinion. — Adye^s Treatife on Courts Martial^ page 45 ; and 

Mutiny A5f^ Art. 7. 

• Vide Letter to ttxc fecretary of the admirahy. Ap- 

HP&dix^ No,V. 

to 
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to remedy the inconvenience. And Coon 
after, the claufe of the adl alluded to> was 
repealed, and made void*; by which all the 
inembers are now at liberty to retire upoa 
♦very adjournment. 

By the third article of the printed Inftruc-^ 
tions, under the head of Rank and Com-' 
mand^ the firfl captain to the admiral of* 
the fleet fhall be effceenoed as a rear admiral^ 
^nd take place at all councils of war, and 
courts martial, next to the junrior reac' 
admiral. 

In coniequence of a memorial from the 
lords commiflioners of the admiralty -f, hist 
late majefty gave an order in council, eftab- 
lifhing a firft captain to flag ofBcers, having 
the command of a fleets or fquadron of twenty 
fljips of the line, with the pay and rank of 
4 rear admiral, and all other privileges and 
iMTofits belonging to the faid pofl, in the fame 
Qianner as is allowed to the firft captain of 
the admiral of the fleet J. 

• 19 Gco^tn. cap^ 17. feft, 1,2:. See AbftraO: of 
Claufes ', Appendix, No. IL 

+ Tlurd of Fcbniary, 1747. 

% Vide I^tcr from tkc fecretary of the admiralty^ 
and ordex in couzkiU Appendix;, No. VI, 

But 
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But as the twelfth fedion of the zd:, 

22 Geo. 11. cap. 33. cnaifls. That no court 

martial fhall confift of more than thirteen^ 

or Icfs than five perfons, to be compofed of 

fuch flag officers and captains^ then and 

there prefent, as are next in feniority to the 

officer who prefides at the court martial 

— It has at different periods occafioned 

doubts in the minds of the flag officers 

and captains, affembled at courts martial, 

whether the firfl captain to a flag officer, 

commanding twenty j&il of the line, was 

veiled with a right to take place at courts 

martial next to the junior rear admiral, in 

preference to captains, fenior to him on the 

lift. — From the perufal of the cafes of Capt* 

Kempenfclt, Sir Roger Curtis, and Sir Hyde 

Parker, with the refpedive opinions of the 

crown lawyers thereon*. We truft this 

point will appear in a light fo clear and un« 

equivocal, as to put it beyond the poffibility 

of doubt in future ^. 

The 

* See the cafes and opinions alluded to. Appendix, 
No. VI. and No. VII. {c£t i» 2* 3* 49 5> and 6. 

f It will appear, that the firft captain to a commander 
in chief, when hy his feniority he comes within the num^- 
ber of members direfted by the twelfth feAion of the 
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The jurifdidtion of courts martial extends 
to the trial of all offences fpecified in the 
articles of war, which may be committed 
upon the main fea, or in great rivers only, 
beneath the bridges of the faid rivers nigh 
to the fea, or in the haven, river, or creek 
within the jurifdidtion of the admiralty, and 
which fhall be committed by perfons then 
in adlual fervice and full pay in the fleet, or 
fhips of war of his majefty *. Likewife to 
the trial of all fpies, and all perfons what- 
soever who fhall come and be found in the 
nature of fpies, as fpecified in the fifth arti- 
cle of war, as well as to the trial of every 
perfon who fhall be guilty of mutiny, defer- 
tion, or difobedience to any lawful command, 
in any part of his majefly's dominions on 
fhore, when in aftual fervice, relative to the 
fleet, and for crimes committed on fhore by 

aA, to compofe a court martial, has a right to take 
place next to the junior rear admiral. C apt. Kem-> 
penfelt and Sir Hyde Parker were within the number ; 
but the cafe was otherwife with Sir Roger Curtis, 
though captain to an admiral of the fleet, as by his 
feniority on the lift he did not come within the thir- 
teen members diredled to compofe the court martial on 
the late trial of Lieutenant Bligh. 
* 22 Geo* II. cap. 33. fe£t. 4. Appendix, No. 11. 

F fuch 
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fuch perfons in any places out of his majeft/s 
dominions^ as are more fully fpecified in the 
thirty-fourth and thirty-fifth articles of 
war*. 

Murders are cognizable by courts mar-* 
tial only in cafes where the flroke or poifon 
is given on board ihip^ and the perfon dies 
in confequence thereof on board. But in 
order to prevent any failure of jufticc, and 
to take away all doubts touching the trial 
of murder, it is enadred, by Statute 2 Geo.IL 
cap. 22. ** If any perfon be ftricken, or poi- 
<* foned at fea, or abroad, and die in England^ 
^* or if ftricken or poifoned in England and 
<^die at fea, or abroad, the murderer and 
** acccffiuies are to be given up to the civil 
** power, and may be indided and tried in 
** that county where the ftroke or poifon oc- 
^ cafioning the death happen -f*.'' 

Courts nurtial can likewife take cogni* 
sance of crimes committed by warrant offi- 
cers, or men belonging to fliips in ordinary, 

• Vide Attkks of War. Appendix, No. L 
t Vide Cales aadOpiiiioo rebttve to Mufdcr. Afpei^ 
dix. No. VnL fed. i, a, 3, 4s s» 

of 
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of which there have been feveral prece- 
dents *. 

But courts martial cannot take cognizance 
of oiFences committed by mafters^ mates^ or 
fcamen belonging to navy tranfportSi as they 
are perfons not fubjedt to naval difcipline. 
They are intitled to be difcharged^ in time of 
peace or war, on their own application.—- The 
articles of war, and abftrafl: of the ad: of par* 
liament, are never iluck up or read on board 
of navy tranfports. And though the officers 
and men receive their wages quarterly at the 
yard^, in the fame manner as the officers 
and men of his majefty's fhips in ordinary ; 
yet there is a broad line to be drawn between 
them. 

The very recent cafe of the mate and four 
feamen, belonging to the Plymouth navy 
tranfport, with the different letters and opi- 
nions thereon, having thrown fome new lights 
on the fubjedt, we refer the reader to the in- 
terefting documents, annexed to the fubfe- 

• Vid€ Cd£s and Letter from Mr. Corbett, late fccre- 
tary of the admiralty. Appendisc, No. IX. feA. x, 2. 

Fa. quent 
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quent part of this work, for an ample detail 
of the circumftances * . 

No perfon can be tried for any offence, 
unlefs the complaint is made in writings and 
that a court martial is ordered within three 
years after the offence fhall be committed, 
or within one year after the return of the 
the fhip to which the offender belongs, into 
any of the ports of Great Britain or Ireland, 
or within one year after the return of fuch 
offender. 

All commifBons or general powers for 
holding courts martial, are to be underftood 
to be in force no longer than during the ex- 
pedition "f*. 

When the commanding or fenior officer 
in foreign parts, is, from the caufes fpe- 

• Vide Letters and Opinions. Appendix, No. X. 
fca.'i, 2, 3, 4, 5, 6, 7, and 8. 

f Sir Walter Raleigh, when appointed governor of 
Guiana, had a power rarely entrufted to our -admirals 
now, viz. that of exerclfing martial law, in fuch man- 
ner as the king's lieutenant general by fea or land, or 
any of the lieutenants of the counties of England, had. 
— CampbelPs Jdmirahy vol. i. p. 817. — Hackluyt^ vol. iii. 

P- 733- 

cified 
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cificd in the 9th and 14th fedions * of 
the adl of 22 Geo. II. obliged to prefide at 
a court martial, the form of the order which 
he iflues for affembling fuch court, differs 
from that coming from the admiralty, or from 
a commander in chief, directed to the iecond 
or third in command *!•. 

By the faid fourteenth fedlion of the ^&, 
a court martial cannot be held at any place, 
where there are not lefs than three officers of 
the degree and denomination of a pofl cap- 
tain, to make up the number of five captains 
and commanders to compofe a court mar<- 
tial. 

And Judge Bathurft is clearly of opinion J, 
that a court martial may be regularly ap- 
pointed at any place where there are three 
poft captains prefent, and one of thefe at the 
time commanding a floop only. — The fixth 
article of the printed Inftrudtions, under the 
head of Rank and Command, diredts " com- 
manders of fire-ihips, floops, yachts, bomb 

• See SeAions of Afts of Parliament relative to Courts 
partial. Appendix, No. II. 
+ See Form of Order. Appendix, No. XXTV. feft. 2. 
t See Cafe and Opinion. Appendix, No. XI. 

F 3 veffels. 
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vefTek^ hofpiul fhips» (lore fhips^ and other 
veflels, though they may have commanded 
(hips of poft before^ (hall be commanded by 
junior captains in (hips of poft, while they 
keep company together^ either in port or at 
(ea, but without prejudice to their feniority 
afterwards." 

But though this article deprives them of 
their feniority for the time they command 
any of the fore-*mentioned (hips and ve(rels, 
it does not exprefsly deprive them of the 
rank and degree oi poft captain^ even for that 
time. It is therefore, by the conftrudtion of 
the article, obvious, that thefe commanders 
are to be coniidered as the junior poft cap- 
tains, and, as fuch, may take place at a court 
martial. 

It is unnece(rary, in this place, to make 
farther conunents on the crimes cognizable 
by a court martial, or upon the articles of 
war, and di(Ferent fedlions of the ad of par* 
1 lament eftabU(hing courts martial, with 
which every naval officer is prefumed to be 
well acquainted. But as it is a matter fo 
eflentially important to our fervice, as well 
as to the individual members who may (it at 

courts 
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courts martial^ to havie a competent know- 
ledge of the legal fbrms of proceeding againft 
ofienders, we fliall endeavour, in the fubfe- 
quent chapters of this work, as well as in 
the appendix of forms and opinions at the 
end, to follow the order and courfe of the 
proceedings themfelves, as the moft clear 
and perfpicuous mode of treating the fub* 
jciSt. And where the aft of parliament re- 
gulating the proceedings of courts martial 
is ambiguous, or does not apply, it may not 
be improper to throw occafional glances at 
the proceedings of other courts of judicature 
in the kingdom, under fimilar circumftan- 
ces, as a rule of conduct to be obferved at 
courts martial. This may be deemed an 
important part of our tafk, iince we have 
inftances on record, ofcouricils of war having 
been even cenfured by parliament *, for 

F 4 deviations 

* In 1699, Commodore Norris was cenfured in the 
following terms, by the houfe of lords, for joining land 
officers in the council of war, who negatived fighting the 
French fquadron off Newfoundland, commanded by 
M. Pointis. In this council there were thirteen fea 
officers and eleven land officers : the commodore and 

feven 
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deviations in their forms, and for errors in 
judgment; and the more fo, when we confider 
the many informalities members of courts 
martial are unknowingly liable to fall into 
on foreign flations, where they may not have 
the opportunity of being ailifted with a judge 
advocate fufficiently verfed in the legal forms 
of proceedings ; and this is a confideration of 
the greateft moment, as, in cafe of illegality 
in the proceedings of a court martial, or appa- 
rent partiality in its judgment, or any flagrant 
abufe of its authority, the court is not only 
liable to the fevere animadverfions of the 
houfe of commons, but the members of fuch 

fcven of the captains voted for attacking ; but all th^ 
land ofilccrs, and five fea officers, voted negatively. 

" Die Lunaf I "Jth Aprils 1 699, 
I. •* It is refolvcd by the lords fpiritual and temporal 
i\\ parliament aflembled, that the fquadron commanded 
by Capt. Norris, at St. John's, in NcAvfoundland, not 
going out to fight Pointis, upon the feveral intelligence 
given, was a very high mifcarriage, to the great dif-fer- 
\icc of the king and kingdom, 

2. " It is refolved, that the joining the land officers 
in the council of war, on the 24th July, 1697, was one 
occ?fion of the mifcarriage in not fighting Pointis.''-— 
tin' CamphelPs Admirak^ voj, ii. p. 475. 

courts 
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courts martial, either coUedtively or indivi- 
dually, are amenable to the laws of their 
country *. Indeed, fo provident have the 
laws of England been framed in favour of 
the liberty of the fubjedt, as well as for the 
prevention of any arbitrary exertion of power 
by thofe to whom the adminiftration of juf- 
tice is committed, that we have inftances in 
hiftory, of chief juftices and judges having 

* Captain Norris, of the Eflex, was accufed by his 
officers of bad condudl; in the engagement ofF Toulon, 
and was brought to a court martial, at Mahon in 1745; 
but the court, having tranfmitted the proceedings with^ 
out coming to any determination, Lieut. Jekyl, the 
profecutor, and other lieutenants of the fhip, remon- 
ftrated againft the treatment they had received from the 
court martial ; and the papers being laid before the houfe 
of commons, the houfe animadverted on the proceedings, 
and cenfured them as partial^ arbitrary^ and illegal. — For 
farther particulars of this cafe, fee Appendix, No. XII. 

Among the frequent cafes which might be produced, 
to prove the military power fubjeft to the cognizance of 
the civil, and puniihable for illegal proceedings, we have 
a remarkable inftance in the cafe of Lieutenant Frye, of 
the marines. The particulars of this extraordinary affair, 
as obferved upon by Mr. De Lolme, in his book on the 
Conftitutioii, and in the periodical publications of 1 746, 
we have faithfully collefted. Vide Appendix, No. XIII. 

been 
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been impeached by the houie of commons^ and 
having incurred exemplary punifliments by 
the ientence of parliament, the higheft of all 
tribunals, for having ventured to infringe the 
laws^. Hence it is indubitable, that neither 
the authority, influence, nor peribnal dignity 
of the infradors of laves, can fcreen them 
from the animadveriions of parliament, whofe 
povsrer is fo tranfcendent, that at times, 

f In the reign of Edward the Firft, Sir Ralph de 
Hengham, chief juftice of the King's Bench, was con- 
vi£led of having committed exactions in office, and fined 
7000 marks. Sir Thomas Wayland, chief juftice of the 
Common Pleas, had his whole eftate forfeited, and Sir 
Adam de Stratton, chief baron of the Exchequer, was 
fined 34,000 marks. 

Under Richard the Second, Sir Robert Trefelian, 
chief juftice of the King's Bench, and fome other judges, 
were convi£led of being inftrumental, in their judicial 
capacities, of carrying on defigns that were fubverfive of 
public liberty, and were fentenced to be hanged. See 
Pari, Hift. ofEnglandy vol. i. — De Lolme on the Conftituilon 
ofEnglandj p. 364. 

In the reign of Charles the Second, Sir William 
Scroggs, lord chief juftice of the Common Pleas, was 
impeached by the commons, for partialities fliewn by him 
in the adminiftration of juftice, and he was removed 

■ 

from his employment. De Lolme on the Cotiflitution^ 
p. 366. 

even 
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even fovereignty itfelf has not efcaped its 
cenfure *. 

* Charles the Second, on the paffing of the Coventry 
Aft. Vide Burnefs Hift. vol. i. 

One of the laws made by the Emperor Theodofius 11. 
contains a maxim highly worthy of a monarch. The 
fovereign majejly^ fays he, does itfelf honors by acknowledging 
stsfubje5lion to the law. The power of the laws is the founda^ 
tion of ourSf and there Is more honor in obeying them, than in 
4:ommanding alone without them. *« This," fays Mr. le 
Beau, '< is the fublimeft leflbn that a fovereign ever gav« 
*' to his equals." Milofs Ancient Hift. vol. ii. pt 45 1 . 
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CHAP. V. 

Of the Duties of a "Judge Advocate^ or his 
Deputy y as authorized by ASi of Parliament^ 
and general printed InflruSlionSy confirmed 
by the opinions of Counfel at different periods. 



The duties of a judge advocate are defined 
in fo general a manner in the adt of parlia-^ 
ment, and printed Inftrudions, that on dif- 
ferent occafions it has been deemed expedi- 
ent to have the opinions of counfel. The 
judge advocate may be faid to be the primum 
mobile of a court martial, as not only impel- 
ling it to adtion, but on whom, in a great 
meafure, depends that harmohy of motion fo 
neceflary to conftitute a regular court. A a 
being impowered by the printed Inftruc- 
tions *, to advifc the court of the proper 

*■ Vide Inft, under the head of Court Martial, Art. tf; 

forms 
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forms when there fliall be occifion, and to 
deliver his opinion in any doubts or difficul- 
ties in the methods that may arife in the 
courfe of the trial ; the legiflator no doubt in- 
tended, that he or his deputy fhould be a per- 
fon not only fufficiently verfed in the legal 
forms of proceedings, but, from what has 
already appeared in thefe fheets, he fhould 
likewife poflefs a competent knowledge of 
the forms of the other courts of judicature in 
the kingdom ; more particularly the forms of 
trials in criminal cafes, by which courts mar- 
tial ought to be in a great meafure regulated 
on thofe points where the a6t of parliament, 
and printed Inflrudtions are filent. 

The a£t of parliament diredls, that in the 
abfence of the judge advocate, or his depu- 
ty, a court martial fhall have power and au- 
thority to appoint any perfon to execute the 
office of judge advocate *. And though it 
is ufual and neceifary for the prefident, fome 
days previous to the trial, to appoint by 
warrant a perfon to officiate as judge ad- 
vocate, in order that he may timely fend 
to the party accufed an attcfted copy of 

* AA 22 Geo. n. c. 33. $. 20. App. No. H: 

the 
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the charge, coUedt the evidence in fuppcH"t 
thereof, fummon the witnefTes, and all per-* 
fons concerned, &c. yet the warrant ought 
to exprefs the appointment to be by the 
court, according to the conftrudtion of the 
itatttte^^and a majority of the members, when 
the court is a£embled, ihould concur in the 
appointment* Judge Bathurft is, however, 
of opinion, that it might not be improper to 
have this further explained by a new z& "j^. 

By the printed Inftruftions :|;, the judge 
advocate is to examine the witnefSbs upon 
oath, take down their depofitions in writing, 
and ihew the hmt to the commander m 
chief, who is to order him to ^vA. timely be* 
fore the trial an attefted copy of the charge 
or accufatioD, to the party accufed. 

On important trials, it is cnftoroary for 
the judge advocate to take prepara;tory affi-* 
davits from the witnefTes in fupport of the 
charge againfi: a* perfoa to be tried at a court 
martial, which affidavits he is to communx-* 

• Vide Form of Judge Advocate's Warrant, App. 
No. XXV. 

+ Vide Cafe, and Judge Bathurft's Opinion to Query ti 
App. No. XIV. . 

% Infl. under the head of Courts Martial^ Art. 5. 

cate 
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cate to the commander in chief, and to the 
prefident of the court martial, but not to the 
feveral other inembers who may be fum- 
moned, until they are properly kid, in a ju- 
dicial manner, before the court martial *. 

Neither is it proper that copies of the af- 
fidavits in fupport of a charge againft a per- 
fon to be tried at a court martial, ihould be 
delivered or fhewn to the perfon accufed pre« 
vious to his trial ^f*. 

Though a judge advocate may be confi- 
dered in the light of a profecutor for the 
crown, it does not from thence follow, that 
he is to deny every reafonable afliftance to 
the prifoner in his defence, either in point 
of law or juftice. It is his duty, that the 
proof both on the part of the crown and the 
prifoner, (hould be properly laid before the 
court. And where any doubtful point might 
arife, he fhould incline on the part of the 
prifoner ^ ; and nothing fhould induce him 

• Opinion of the Advocate General, &c. Query 3. 
Appendix, No. XV. 

•f* Vide Opinion of Advocate General, ^nd Solicitor of 
Admiralty, to Query 7. App. No. XV. 

t Vide Judge Baithurft's Opinioo^ App. No. XIV* 
X^ery i. 

to 
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to omit any circumftances, in the minutes . 
of proceedings, that might have a tendency 
to palliatQ the charges exhibited againft the 
party accufed. 

In the deliberations arid debates of a court 
martial, the judge advocate muil offer his 
fentiments and opinion, if required; or if 
he obferved any error in point of lavir, or 
doubts arife, he ought to offer his judgment 
on the point, for the information of the 
court ; and he ought to communicate every 
matter or thing that may condvice to a legal 
decifion of the points in queflion *. 

As it is his duty to take minutes of all the 
proceedings of a court martial, which are 
read to the members, and approved by them, 
and are attefled by the judge advocate, and 
tranfmitted to the admiralty as authentic re- 
cords; the court cannot, in point of juflice, 
deny him fufficient time for taking them dovirn 
with deliberation and exad-nefs "f-. 

It is likewife the duty of a judge advocate 

• Vide Opinion of Advocate General, &c. to Querjr i- 
Appendix, No. XV. 
f Ibid, to Query 2. Appendix, No. XV. 

to 
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w 

to adminifter the bath prcfcribed to the mem- 
bers *, as ^Vell ds to the witnelTes produced 
at any trial by court martial ^. 

In this place it may not be itnpropdr to 
obferVe, that the members of a court mar- 
tial afe biit onc6 fworii at the firft aflem- 
blirtg, though they may continue to fit for 
ieveral days on the trial of different of- 
fenders 1^. 

Prior to the Statute 22 Geo; 11. it wis cufto- 
mary for the judge advocate to admiiliftet to 
the members an oath of the fame tehor as the 
preliminary one ufed at this day in the army, 
viz. " fTeU and truly to try and determine the 
*' matted before theifiy between the king and the 
^* prifoner to be tried.*' The tenor of this Oath 
occiafiondd doubts in the minds of fomd of 
the members of the court martial, afiem- 
blcd for the trials of Capt. Burrifli and other 

• St. aa Geoi II. cap. 33. feft. 16. Appendix, No. IT, 

f Ibid. feft. 26. 

I The fame takes place at general courts inartlal in 
the army ; and, in courts of law, the judges have the 
oaths adminiftered to them but once, which is when 
they firft receive their appointment ; but the jurors are 
ISf^m on every different trial, 

G oiSicerSy 
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officers. Whether the court could legally 
defer paffing fentence upon Capt, Burrifh, 
till they had gone through the whole evw 
dence relating to all the other captains, ac« 
cufed of fimilar offences, in relation to the 
engagement oiF Toulon ; but from the opi- 
nion of the crown lawyers, it appears to have 
been then agreeable to prad:ice * (and ought 
to be invariably purfued) for the court to 
determine on the fentence to be given upon 
triak for capital offences, before they pro- 
ceed to any other trial for offences of the 
like nature. And the court cannot, by law, 
admit the evidence given at any enfuing or 
preceding trials to have any weight in form- 
ing their judgment, and giving fentence, 
upon the trial of the perfon then before 
them -f-. 

ChallengeSj^ 

• Vide Opinion. Appendix, No. XV, (eft. 2. 

f When a court martial is aflembled for the trial of 
officers, on fpecific articles of charges, on a genera! 
accufation, it is ufual to give fep^rate fentences, as wa^ 
done in the trials of the officers accufed of not having 
done their duty in the engagement off Toulon. — See 
particulars relating to the articles of Charges and Sen« 
tences, in Appendix, No* XVIL 

But 
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Challenges, or objciStions by the party 
accufed to the members of' a court martial, 
is very unufual in the navy, and we have 
icarcely an inftance of it on record fince the 
amendment of the z& regulating courts mar-» 
tlaL Prior to that period, and when a 
greater number of captains fat at courts 
martial, than as at prefcnt eftablifhed, we have 
feveral inftances of objedtions being made to 
particular members. Admiral Matthews, on 
his trial, obje<fted to Captains Lcgge, Ren« 
tone, and Hamilton being admitted to fit as 
judges or members of the court, and ftated, 
injianter^ the reafbns upon which his chal- 
lenge was founded; and though the mem-^ 
bers of the court had in efFcd: over-ruled 
them, by proceeding to read the charge, yet, 
diffident of their ad:ing with propriety, they 
wrote to the admiralty, and requefted their 

But when any general charge of mutiny is exhibited 
^gainft officers or feanacn, it is the praftice to try them 
feparately— enter the judgment of the court upon the 
minutes, and make one fentence ferve for all; fpecifying 
the refpeAive punifhments to be infliftcd, and , the re- 
Ipedtive acquitals. — ^Vidc Sentence, App. No. XXXIV^ 
feft.3. , . ' 

v: : G 2 lord- 
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lordfhips' determination upon the validity of 
the objedtions. And it appears from the 
fecretary of the admiralty's letter, that the 
admiral's objections were ill-founded ^. And 
though neither the articles of war, nor the 
ftatutes, make the leafl mention of any pri- 
vilege of this kind being allowed a prifoner 
at courts martial, yet it ought not from 
thence to be inferred, that he is to be totally 
reftridted in affigning juft caufe why a par-, 
ticular member fhould not fit upon his trial ; 
at the fame time it is obvious, that it would 
be highly detrimental to the fervice to allow 
challenges to be made to members of a 
court martial, the fame as is done to jurors 
in common law 'f'. By the laws of England, 
in the time of Brafton and Fleta, a judge 
might be refufed for good caufe ; but now 
the law is otherwife, and it is held that judges 
and juflices cannot be challenged:}:; for 

* See Letter from Mr. Corbett on the fubje^ Ap- 
pendix, No, XVIII. 

f Jurors may be challenged by either party, before 
they (hau be fworn, and are diftlnguifhed into varioos. 
forms of challenges. Bhck. Com. vol. iii. p. 36i» 

t Coke upon LittL 2^. 

Cha 
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the law will not fuppofc a poffibility of bias 
or favour in a judge, who is already fworn to 
adminifter impartial juftice. And fhould the 
fa<a at any time prove fragrantly otherwife, 
the delicacy of the law will not anticipate 
It; yet it is not to be doubted, that fuch 
mi{behaviour would draw down a heavy cen- 
fure from thofe to whom the judge is ac- 
countable for his condud: ♦. 

But upon the principles that members of 
a court martial are both judges of the law 
and the fad:, and as fuch to be confidered in 
the double and compound capacity of judges 
and jurors, and amenable to the laws of 
their country for any flagrant partiality or 
illegality in their proceedings j they ought 
tp be extremely delicate and cautious of re- 
jedling any challenges, or objedrions made 
by a prifoner, previous to the court* s being 
Iwpm, without firft admitting him to (hew 
caufe 3 as upon a confideration of the rea- 
fons . ailigncd for fuch challenge not being 
fufficiently valid, a majority of opinion may 

^Plack. Com. vol. iii. p. 361. 

G ^ always 
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always over<*rule it^ and afterwards proceed 
on the trial* 

There are many caufes for which a juror in 
a court of law may be challenged ; but there 
are very few of a valid nature, upon which 
any member of a coqrt martial might be 
challenged by a prifpner.— A moft obvious 
caufe of challenge^ and which it would be 
the duty of a judge advocate to anticipate, 
may be made againfl any officer fitting at a 
court martial, that had previoufly fat at a 
court of enquiry, and had given his opinion 
on the matter at ijSue. — The validity of this 
objection is founded upon the fame princir 
pies of reafon, as the exceptions againft a 
grand juror, who has found an indidment^ 
and therefore cannot fit, as one of the petty 
jury, upon a trial of the fame caufe *• 

Though, in courts of law, it is admitted a 
good challange on the part of the prifoner, 
that the juror hath a claim to the forfeiture 
which ihall be caufed by the party's con*- 
vidlion -jr ; yet it is doubtful, and we apprc- 

^ Coke upon Littleton, 157, 
+ State Trials, voL i. fol. 502. 

hend 
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hend a fimiUr objedtion would not be ad« 
mitted as a juft cauie againfl any member of 
a court martial, who might be the next for 
rank or promotion, by the probability OjT the 
party accufed forfeiting his commiffion, or 
being difmifled from his fhip. 

Though the words of the twelfth fedioii 
of the ftatute* are, " That no court martial 
*^ ihall confift of more than thirteen^ or left 
*^ xhdxijive perfons, to be compofed of fuch 
^^ flag-officers, captains or commanders; then 
^* and there prefent, as are next infeniority to 
•* the officer who prefides." — It cannot ad- 
mit of the conftruftion, that the next in 
feniority to the prefident, who happens to be 
prefent, fhould attend in order, notwithftand- 
ing any impediment whatever. This would 
be found detrimental to his majefty's fer- 
vice, by rendering it extremely difficult to 
make a court ; but alfo contrary to the ge- 
neral tenor of the aft, which appears to be 
calculated to expedite juftice, as much as 
poffibie, by permitting five captains to con- 
ilitutc a court, and by allowing even com- 

* ?2 Geo. n. cap. 33. fe£l. iz. Appendix, No. H. 

^ G 4 manderi 
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manders to zffiA, when a fii£Bcient number 
of poft-captains are not to he found ^. 
• And as there i^ an exprefs power vcfted in 
*the court, by the fifteenth feftion of the 
ftatute't', to difpenfe with the prefcnce of 
any member, provided a juft and fufHcient 
caufe be ai&gned before a trial is begun^ 
the court may proceed to bufinefs if the 
.rems^ining panther of qualified oliicers be 
fuSicient to conftitute a court martial ; and 
that the judge advocate has entered in the 
minutes, that the abfent ^nd fenior officers 
have certified the prefident, by letter or 
otherwife, of their jnability to attend through 
ill health* And eye^ after trial i$ begun, the 
court may difpenfe with the prefence of any 
member, gnd fitfTer him (9 go on (hore (iq 
cafe pf illnefs), and continue the proceed-? 
ings of the trial, at the feveral adjournments, 
while the qualified number remain to con-? 
ilitute 4 cpuct :{;• But the addition of new 
members will not- b^ proper, uqlefs fuch 

* 22 Geo. n. cap. 33. feA. 14. Appendix, l^o. !!{ 
f Ibid. {e£t 15. with amendment. App. No. II, 
^ See Dr. Harris's Opinion* AppendiZ| No. XIX^ 

perfon$ 
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perfons fliould hear, or be well informed 
of the evidence given before their attends 
ance *, 

Notwithftanding the above reafonable con- 
ftrudion of the ftatute, and the power veiled 
in the prefident and members of a. court 
martial, to difpenfe with members on juft 
and fufficient caufe^ we find that the mem- 
bers of a court martial on Capt* Bromedge 
would not difpcjnfe with the attendance of 
Rear Admiral Edwards and Capt. Balfour, 
two qf its members, even ijpon a rcprefen^ 
Ration of the urgency of the king's fervice-f-, 
and wheij eleven members would have ftilj 
remained tp carry on the proceedingSjj and 
pafs fentence. 

The lords of the admiralty approved of the- 
application tp difpenfe with the above two 
members; but the cpijrt were of opinion 
they had no ppwer to determine upon it. 
But if the fufHciency of the caufe be ad« 
n^itted| with all deference tp the opinion of 

^ See the Advocate and Solicitor General's Opinions* 
Appendix, No. XV. 

+ See Admiral Sir Thomas Pye's Letter, ftating the 
cafe to the admiralty. Appendix, No. XX. 

the 
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the rcipcdtable members compofing the cour^ 
it is conceived, that from the literal import 
of the feftion of the ftatute already quoted % 
they were legally impowered to difpenfe with 
the two members, and to continue holding 
the court every day, by adjournments, until 
fentence was finally pafled. And the literal 
conftruftion has been given this fedtion by 
the learned counfcl, whofe opinion is infertcd 
in the fubfequent part of this work -j*. 

The prefident is the proper perfon to put 
all the interrogatories to the witnefles ; but, 
with his confent and approbation, it is ufual 
for the judge advocate to put all interroga- 
tories propofcd by him, or the other mem-' 
bers of the court, to the witnefles ; and 
fhould the prefident think proper to decline 
allowing the judge advocate to put a quef-^ 
tion propofed by any of the junior mem-^ 
bers, it is the pradticc for the court to be 
cleared, and it is to be determined by a 
majority of votes, whether the queftion pro-' 

♦ Stat, 22 Gco.n. cap, 33, feft. 15. with amendment. 
Vide Appendix,. No. II. 
•j- Vide Opinion. Appendix, No. XVIII. 

pofed 
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pdfed fhould be flated or not*. As the judgQ 
advocate is coniidered as a profecutor in be<9 
half of the crown, and by his having, pre- 
vious to the trial, collected the evidence, he 
is fuppofed by law to be able to judge what 
queftions are proper to be put to witneiTes, 
and therefore has a right to afk them all prorr 
per and fit queftions ^f-. 

Though the members qf a court martial 
piay not be unanimous in their determina- 
tions upon the matters before them, yet as 
the fentence drawn up receive its force and 
validity from the judgment of the majority, 
all the members prefent ought to fign fuch 
fentence J, and which is always counter-? 
figned by the judge advocate. 

* Vide Opinion of the King's Advocate General, &c. 
to Quer. 5, Appendix, No. XV. 

+ Vide Opinion of the Crown Lawyers. Appendix, 
^o. XXII. 

i See Advocate and Solicitor General's Opinion to 
Quer. 5, Appendix, No. ]!^. 
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BOOK 11. 

OF THE PRACTICAL PROCEEDINGS IN 
BRINGING OFFENDERS TO TRIAL, AT 
THE AS$EMBLING OF THE COURT, JUDG* 
MENT, AND EXECUTION. 



CHAP. I. 



Of the Arreji of Offender s^ and the Forms of 
Procedure by a Commanding Officer and 
"Judge Advocate^ preparatory to Trial. 

An the preceding part of this work, wc 
have fketched the outlines of the theory, 
united to pradlice, of regular courts martial, 
as eflabliflied by a£ts of parliament, dire£ted 
by the printed inftrudlions, and corroborated 
at different periods by the opinions of coun* 
jfel; it now only remaiils to enter into a 
detail of the forms and proceedings, and in 
treating of them in this and the fubfequent 
chapters, it ihall be our endeavour to adhere 

to 
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to as much brevity as the fubjedh will admit,? 
without lofing fight of order and perfpicuity. 
Previous to any complaint or accufation by 
the commanding officer of the fhip, it is fup- 
pofed that the offender is under arreft, or in 
cuftody. The particular fadts charged, and in 
what manner committed, with the time and 
place, are direded to be fpecified in all com- 
plaints for bringing offenders to trial by court 
mar tial *, upon fimilar principles, as is directed 
by courts of law in all indiftments. The time 
may be very material, where there is any 
limitation in point of time afligned for the 
profecution of offenders -f, as is the cafe in 
courts martial, by Statute 22 Geo. II. cap. 33* 
fed:. 23. which enadls. That no perfon, not 
flying from jaftice, fhall be tried or punifhed 
by any court martial for any offence, unlefs 
the complaint of fuch offence be made ia 

* F. Inft. under the head of Courts Martial* Art. 4* 
+ By Statute 7 W, III. cap. 3. the time for profecu-* 
tion of offenders at courts of law, is limited to three 
yeavs, except in the cafe of* murder, when the time of 
the death muft be laid within a year and a day aftef 
the mortal flroke was given* Blask. Com. vol. iv. ^0 
Z06. 

writings 
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writing, or unlefs a court martial, to try 
fucb offender, (hall be ordered within three 
year's after the oifence fhall be committed, 
or within one year after the return of the 
Ihip into any of the ports of Great Britain 
or Ireland. 

. The place is neceflary to be named, in order 
to afcertain that the crime was committed 
within the jurifdicSion of the court* 

The offence itfelf ought to be fet forth 
with clearnefs and certainty; and the famo 
rule fhould be obferved in complaints or 
accufations againil offenders, as is pra&ifed 
in courts of law, in indidlments ♦, where, 
in fome crimes, particular words of art mufi: 
be ufed, which are fo appropriated by the 
law to exprefs the precife idea which it en<« 
tertains of the offence, that no other words, 
however fynonimous they may feem, are 
capable of doing. Thus, in cafes of mutiny, 
the fadls muft be faid to be done " in a 
mutinous or feditious manner." If an accu- 
fation of murder, it is neceffary to fay, that 
the party accufed ^^ murdered^'' not killed. 

V 

* Black. Coju. vol, iv; p; 3o5t 

If 
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If with an intent to t&uf der, it is neceflary 
to iky, ** did in a wilful atid malicious manner^'' 
dec. And in all other offences it is a rule 
to ddhere'to the words appropriated to them, 
in the ad of parliament, or diffei'ent articles 
of war, under which they fall ♦. 

In Great Britain or Ireland, any complaint 
or accuiation is to be tranfmitted by the 
conunander in chief, or fenior officer, to the 
lords commiffidncrs of the admiralty, who 
thereupon ifTue an order 6r commiflion ^f for" 
aflembling a court martial to try the party . 
accufed ; and the order may be dire Aed to 
the firft, iecond, or third in command, as may 
be found moft expedient, and for the good of 
his majefly's fervice;]:^ and fuch flag*officer 
or captain fo directed, fhall prefide at fuch 
court martial. In time of adtual fervice, the 
lords of the admiralty have even found it 
expedient to tranfmit blank orders to the 
commander in chief at any of the ports, 

^ Vide Letters of Complunt and Accufation. Appen* 
diz, No. XXni. 

f Vide Order for aiTembling Courts Martial, No* 
XXIV* fed. u 

X St. 22 Geo* XL cap. 33. kSL i u App/i No. IL 

cmpow^ 
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empowering him t^ofill up the blanks in the 
order> with the date and addrefs of the officer 
who fhould happen to be fecond in com- 
mand ; or if the exigency of the fervice re- 
quired it, he might fill it up in the name of 
the third in command^ inflead of the fecond; 
and having fo done, he was inftru(fled to 
acquaint the admiralty thereof^ that the 
books of the office might be made to corrc- 
ipond with the orders fo filled up ** 

But if in foreign parts, and the commander 
in chief> or fenior officer, fhould be under 
the neceffity of prefiding, the order for af- 
femblimg a court martial dififers a little in 
the form from that iffiied by the admiralty 
at home^ or by a commander in chief, to 
the fecond or third in command on foreiga 
fervice '\. 

In the abfence of the judge advocate, or 
his deputy, it is ufual for the officer, who is 
direded to aiTemble the court martial^ in 



^ Laft waf. Admiral Sir Thomas Fye, commanding at 
Fortfmouth, had diredlions to the above purport. 

f Vide Order for aflemblmg Courts Martial. Appea« 
ilix. No. XXIV. feO. a. 



H this 
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this ftage of the procedure, to nominatd 
fbme perfon to officiate as judge advocate 
on the occafion * ; and in which appoint-* 
ment, according to the conflru£tion of the 
ftatute already mentioned, a majority of the 
members, when the court is aflembled, ihould 
concur •[•• 

The prefident likewife appoints a perfon 
to officiate as provoft-marihal on the occa- 
fion, who is to take the party accufed into 
cuflody, to produce him at the time of trial, 
and to keep him until he £baU be delivered 
by due courfe of law J. • 

The commander in chief iffiies memoran- 
dums of notice or fummonfes, to the refpec- 
tive flag-officers, and captains of the fhips 
of the fquadron, then and there prefent, an* 
nouncing a court martial to be held on board 
of a particular fhip, on a ftated day || ; at 

• Vide Judge Adrocate's Warranto Appendix, Noji 
XXV. 

+ Vide Judge Bathurft's Opinion to Quer- 4. Ap- 
pendix, No. XIV. 

% Vide Provoft-Marfhal's Warrant. Appendix, No. 

yxvi. 

B Vide Memorandums andSummonfes. Ap.No.ZXVIt* 

the 
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the fame time he direits the prefident to 
alTemble the court at the place and time ac* 
cordingly, and to give notice to the refpec- 
tive flag-officers and captains, that they may 
attend in like manner*. He iflues likewife a 
memorandum to the captain of the fhip, on 
board of which the court is to be aflembled, 
that he may make the eflablifhed fignal for 
a court martial, at the given hour of the day 
appointed 'f. 

The judge advocate, or the perfon ap- 
pointed to officiate upon that occafion, is to 
give the peribn accufed timely notice of his 
intended trials and an attefled copy of the 
charge or accufation exhibited againfl: him, 
that he may prepare for his defence ; and he 

• Vide Memorandum from commander in chief to 
prefident. Appendix, No. XXVIII. feft. i. 

f Vide Memorandum to captain of thefhip, where the 
the court is to be aflembled. Appendix, No. XXVUI. 

feft. 2. 

Naval courts martial generally aflemble at eight or- 
nine in the morning, and an excellent mode has been 
lately adopted of making the fignal an hour previous to 
the aflembling of the court, that no delay may be in- 
curred. — See Captain of the Fleet's Memorandum. Ap- 
pendixy No. XXVII. fed. 3. 

H Z fhould 
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{hould likewife fummons the feveral wit« 
nefles (being perfons fubjed: to the jurifdk-« 
tion of the admiralty), who may be called 
upon to give evidence, either in fupport of 
the charge, or in defence of the party ac- 
cufed ♦. 

Thus far matters are in a regular train 
preparatory to trial ; but fhould it fo hap- 
pen that the prefident may be taken ill in 
the intervening time, and that it is neceflary, 
upon that account, to poftpone the trial until 
a future day, the judge advocate muft an- 
nounce the circumftance of the prefident's 
indifpoiition to the profecutor and party 
accufedy that dire&ions may be given to the 
evidence on both fides, to attend the court 
on the new day appointed, inftead of that in 
the former fummons -|*. 

* Vide Judge Advocate's Letters and Summonfes to 
Frifoner, Profecutor, and WitneflTes. Appendix, No. 
XXIX. feft. I,. 2, 3i 4, and 5. 

f Vide Judge Advocate's Letter upon the occafikMu 
Appeadiz, No. XXX. 
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CHAR II. 

Of the legal Forms of Procedure in ajfembling 
a Court Martialy and examining the Evi^ 
dence f>roduced thereat^ 

It is neceffary to premifc, that when all 
the officers, who are to conftitute the court, 
are afTembled, at the time and place ap- 
pointed; and if any member has abfented 
faimfelf through ill health, the fame is to be 
minutely certified to the court ^ and the 
furgeon of the fliip, which fuch member 
commands, muft attend, that he may atteft 
upon oath, if required, the truth of his in- 
ability to attend through ill health. Should 
he decline fo doing, and the other teftimo- 
nials deemed inadmifiable, the members then 
aiTembled may immediately break up, as not 
being authorized to form a court, and dif- 
penfe with the non-attendance of a member 
not legally ezcufed, The reafons are to be 

H 3 ftatcd 
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ftated in a letter to the admiralty, figned by 
all the members, afTembled for the purpofe 
of conftituting a court, agreeably to notice 
and fignal *. 

On the other hand, when the teftimo- 
nials of a member's inability to attend arc 
admitted, the court may be formed, and the 
judge advocate takes the fad: down in the 
minutes, immediately after the names of the 
members prefent in the form prefcribed ^., 

The members being feated to right and 
left of the prefident, according to feniority, 
and the judge advocate facing him at the 
bottom of the table, ' the prefident is to cau& 
the party accufed to be brought into court, 
attended by the provofl-marihal^ and all the 
witnefTcs, as well in fupport of the charge^ 
as in the prifoner's defence, and every pther 

^ A cafe of this nature happened at Fortfmouth, in 
January 17801 on the non-attendance of Capt. Hamp- 
ton, whofe furgcon rcfiifed to atteft, upon oath, that 
his attending the court martial would have endangered 
his health. — See Letter to the Admiralty. Appendix, 
No. XXL 

f Vide Minutes of Proceedings. A{^ndiz, No. 
XXXI. 

pcrfon 
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perfon who fliall choofe, being admitted. The 
judge advocate (landing up, reads the order 
for affembling the court *, and likewife the 
order or warrant of his own appointmenff; 
he then adminifters to the refpedive mem* 
jbers the oath prefcribed by a<3: of parlia- 
ment Xf ^n4 afterwards the prefident of the 
court adminifters to the judge advocate the 
cuftomary oath of fecrecy, prefcribed by the 
ftatute II . 

The judge advocate reads the letter of 
peculation or charge againft the prifoner; 
and all the witnefles are then ordered to 
withdraw, except the firft that the profe- 
cutor means to produce in fupport of the 
charge, who remains in court, and to whom 
the judge advocate adminifters the ufual 
path.§. As the oath adminiftered to the 

witnefles 

*• Vide Order for aflembling the Court. Appendix^ 
No. XXIV. 

t Vide Judge Advocate^s Warrant. App. No. XXV. 
X Stat. 22 Geo. 11. cap. 33. feft. 16. Appendix, 

No.n. 

11 Ibid. , 

§ Oath ufually adminiftered. — << The evidence you fhall 
give before the court, refpeAing the charge againfl the 

H 4 prifoner. 
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witnefles is not only that which he depofes 
fhall be true, but that he fhall alfo depofe 
the whole truth ; he is not to conceal any 
part of what he knows, whether interrogated 

par-^ 

prifoner, fhall be the truth, the whole truth, and nothing 
but the truth; So help you God." But as the ftatute^ 
regulating courts martial, does not prefcribe any particu'^ 
lar form of an oath to be adminiftered to witnefles, there 
are occafions when it may be neceiTary to alter the ufua} 
form, and give it more folemnity \ particularly among 
the lower clafs of feamen, many of whom have an idea 
of mental refervation, in evading the efficacy of an oath, 
by kifling their thumbs inflead of the Holy Evangi^fts^ 
' with other abfurd and trifling evafions. The following 
oath, combining the efTential forms of the courts of judi- 
cature in England, as well as thofe in Scotland, it Is 
imagined would have the proper folemn efFcft, and make 
the defired impreiHon on the minds of feamen^ 

The judge advocate to make the witnefs repeat after 
him, audibly and diflinftly, the words, «^ I fwear, by 
<^ God, and as I fhall anfwer to Almighty God, on the 
« great day of judgment, that the evidence I fhall give 
^< before the court fhall be the truth, the whole truth, 
<< and nothing but the truth ; So help me God." This 
form was found expedient to be adopted at a court mar- 
tial held in North America on twenty feamen, belonging 
to the Narcifllis, for mutiny znd /eJitiort, where an accom- 
plice was admitted as kin^s evidence, and where there 
were fufpicions againfl the other witnefles b^ing con- 
cerned 
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particularly to that point or not. The pre- 
lident of the court . martial ufually defires 
him to relate what he knows refpeding the 
charge againft the prifoner ; and afterwards 
the members, with the approbation of the 
prefident, put fuch interrogatories as they 
may think proper and neceflary for invefti- 
gating the truth *. 

In this place it may not be improper to 
obferve, that though it is a fettled rule at 
common law, that no counfel ihall be allowed 
a prifoner upon his trial, upon the general 
iifue, in any capital crime, unlefs fome point 
of law fhall arife proper to be debated -f*. A 
rule which (however it may be palliated 
under cover of that noble declaration of the 
law, when rightly underilood, that the judge 

cerned in the mutinous aflemblies, to the fecrecy of 
which they had been all previoufly fworn by the ringleader. 
The witneflcs gave their evidence without prevarication 
or fraud, whereby the charge was clearly proved againft 
fix feamen, who were accordingly executed. — See Sen<« 
tence. Appendix, No. XXXIV. feft. 3. 

* 

• Vide Forms of Minutes of Proceedings. Appendix^ 
No. XXXI. feA. I, and 2; 
t 2 Hawk. P. C. 400^ 

fhall 
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ihall be counfel for the prifoner; tKat is^ 
fhall fee that the proceedings againft him are 
legal and ftridtly regular*) feems to be not 
at all of a piece with the reft of the humane 
treatment of prifoners by the Englifh law, 
For upon what face of reafon can that aflift- 
ance be denied to fave the life of a man^^ 
which yet is allowed him in profecutions for 
every petty trefpafs^f- ? And the judges them- 
felves are fo fenfible of this defeat, that they 
never fcruple to allow a prifoner counfel tq 
inftrUdt him what queftions to afk, or even 
to alk queftions for him with refpedt to 
matters of fadt : for as to matters of law^;^ 
arifing on the trial, they are entitled to the 
•affiftance of counfel J. 

It is like wife the praftice at courts mar- 
tial to indulge the prifoner with counfel, or 
at leaft amici curia (or friends of the court), 
who may fit or ftand near him, and inftruS: 

• Sir Ed. Coke (3 Inft. 137.) gives another additionsj 
reafon for this refufal, " becaufe the evidence to convift 
a prifoner {hould be fo manifeft as it could not be con- 
tradiaed." 

t Black. Com. vol. iv. p. 355. 

4 Ibid. p. 356. 

him 
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him what queftions to afk the witnefTes^ with 
refpedt to matters of fadt before the court ; 
and may even commit to paper the necef- 
iary interrogatories as they arife, which the 
priibner may give on feparate flips to the 
judge advocate, who reads them to the cour^ 
and, if approved of, inferts them literally in 
the minutes, with the witnefles anfwers tp 
them. 

The dodlrine of evidence, as admitted by 
law in all criminal cafes, is adhered to nearly 
in the &me manner upon trials at court mar? 
tiah 

Firfl ; I'wo lawful witneflfes are required 
to convift a prifpner in all cafes of high trea- 
Ibn, petit treafon, and mifprifon of treafon, 
unlefs he Ihall willingly, and without vio- 
lence confefs the fame*. And by a fub- 
fequent ftatute, it is enforced with this 
addition, that the confeffion of the prifoner, 
which ihall countervail the neceflity of fuch 
proof, muft be in open court •f' ; but in almoft 

♦ Stat. I Edw. VT. cap. I2- and 5 and 6 Edw. VL 
cap. II. 

t Stat. 7 Wai. in. cap. 3. 

every 
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every other accufation in a court of law, one 
pqfitive witncfs is fufficient *. 

Baron Montefquieu lays it down for a rule, 
that thofe laws which condemn a man to 
death, in any cafe on the depofition of a 
fingle witnefs, are fatal to liberty -f*. And 
he adds this reafon, that the witnefs who 
affirms, and the accufed who denies, make 
an equal balance ; it is therefore neceflary to 
call in a third perfon to incline the fcale. 
But Sir William Blackflone obferves:|:, « this 
feems to be carrying matters too far; for 
there are fome crimes, in which the very 
privacy of their nature excludes the poilibi- 
lity of having more than one witnefs ; muft 
thefe therefore efcape unpuniihed ? 

* Black. Com* vol. iv« p. 357. 

f ^< Les loix qui font perir un homme fur la depofir 
<< tion d'un feul temoin, font fatales a la liberte. La 
<< raifon en exige deux parce qu' un temoin qui affirme, 
<< & un accufe qui nie, font un partage^ et il fiiut un 
*• tiers pour le vuider. 

<< Les Greet & les Romains exigeoient une voix de 
<* plus pour condamner, Nos loix Fran^oiies en de- 
«« mandcnt deux." — Montefq. De FEfprit dcs Loix, liv^ 3ui. 
c. 3. 

:|: Black. Com. vol. iv. p« 358. 

Neither 
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Neither indeed is the bare denial o( the 
perfon accufed equivalent to the pofitive oath 
of a diiinterefted witnefs. In cafes of in- 
didlments for perjury, this dodtrine is better 
founded, and there our kw adopts it: for 
one witnefs is not allowed to convi<3: a man 
for perjury; becaufe then there is only one 
oath againft another *. In cafes of treafon 
alfo, there is the oath of allegiance of the 
accufed, to counterpoife the information of 
a iingle witnefs, and that perhaps may be 
one reafon why the law requires a double 
teftimony to convidt him : though the prin- 
cipal reafon, undoubtedly, is to fecure the 
fubjedt from being facrificed to fictitious 
confpiracies, which have been the engines 
of profligate and crafty politicians in all 
ages. 

It feems, however, to be the pradlice at 
courts martial, as well in the navy as army, 
to produce two or more witnefTes when they 
can be procured; but when two or more 
cannot be had, one pofitive evidence to fadts 
is often deemed competent to convid the 

^ 16 Mod. 194. 

party 
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party accufed. But as Lord Chief Jufticc 
Hale obfervcs, this muft be very warily 
admitted *9 and the obje£tipns that might 
arife to the credit of a iingle evidence, under 
the circumftances of the cafe before a courts 
ought to be duly confidered ; for the benign 
nity of the law is fuch» that it is held better 
that ten guilty perfons (hould efcape un-^ 
punifhedy than that one innocent perfon 
fhould fufFer. 

But when the privacy of the offence is of 
fuch a nature, as to exclude the poffibility 
of having more than one evidence, it is the 
pradlice at courts martial to admit it, as 
being competent in law to convift the party 
accufed. Moreover, we have a recent in- 
ftance (where no other witnefs could be 
found) of admitting the evidence of a pro-- 
fecutor : for the diflin£tion between the ob-* 
je£tion of the competency^ and the objedions 
to the credibility of a witnefs, has been long 
eftabli(hed ; and in criminal profecutions, it 
is not a legal objection to the competency 
of a witnefs, or the admiflibility of his evi- 

• Hale's Pkas of the Cirowii, p. 25K). 

denccj 
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deiice that he is the profecutor^ whatever ob-* 
jeftions to his credit may arife under the cir-* 
cumftances of the qafe. 

The inftance alluded to happened at the 
court martial * for trying Lieut. Thackary, 
of his majefty's floop Thorn, on feveral 
charges exhibited againft him by Captain 
William Taylor; and amongft others, for 
going into the captain's cabin, when alone 
at tea, and calling him fcoundrel and liar. 
The privacy of this offence excluded all other 
pofitive evidence but that of the profecutor, 
and when the court aflembled, Capt. Thomp- 
fon, the prefident, had his doubts of the 
propriety of the court*s admitting Captain 
Taylor to give his evidence \ the court was 
therefore adjourned, until they had the opi- 
nion of counfel on the cafe ftated -f*. 

The court afterwards re-aiTembled, the 
profecutor' s evidence was admitted, and 
Lieutenant Thackary was difmiffed from 
his majefty's fervice. 

Evidence in criminal cafes is of two 

• January 7, 1789. 

t Vide Cafe and Opinioni Appendix, No. ,X \XjT» 
$» I and 2. 

kinds, 
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kinds ♦, either that which is given in proofs 
or that which the jury may receive by their 
own private knowledge- The former, or 
proofs (to which iii common acceptation the 
name of evidence is ufually confined), are 
either written or parole, that is by word of 
mouth. Written proofs, or evidence, are^ 
ift. Records; and, 2d, Antient deeds of 
thirty years ftariding, which prove them-» 
felves ; but 3d, Modern deeds and, 4t'h, other 
writings muft be attefted and verified by 
parole evidence of witneflfes. And the one 
general rule that runs through all the doc- 
trine of trials is this, that the beft evidence 
the nature of the cafe will admit of, ihall al- 
ways be required^ if poflibk to be had ; but 
if not poflible, then the beft evidence that 
can be had fhall be allowed* For if it be 
found, that there is any better evidence exift- 
ing than is produced, the very not producing 
it is a prefumption that it would have de- 
tedted fome falfehood that at prefent is con- 
cealed. Thus, in order to prove letters or 
writings exhibited at a court martial, no- 

♦ Black. Com. vol. iii. p. 367. 

thing 
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tiling fliall be admitted but the veiy letters 
or writings themfelves, if in being ; but if 
they be pofitively proved to be burnt or de- 
ft royed (not relying on any loofe negative, 
as that they cannot be found), then an at- 
tefted copy may be produced, or parole evi- 
dence given of their contents *. No evi- 
dence of a difcourfe with another will be ad- 
mitted, but the man himfelf muft be pro- 
duced, and hear/ay evidence to any parti- 
cular fadts is never received. For, in order 
to give the full force and weight to the tefti- 
mony of a witnefs, he muft relate to the 
court the very fadt which was done by the 
party accufed, or the identical words that 
were fpoken by him relative to the point at 
iffiie. 

Where the memory of a witnefs fails him 
with refpedt to time, or particular dates, hub 
may be allowed to recur to notes, or he may 
be fet right by the court ; but he is not to 
be allowed to read any papers of evidence 
previoufly prepared* 

The mere fimilitude of hand-writing in 

• The fame doftrine holds at law with regard to leafea 
for years. Black, Comm. vol. iii. p. 368^ 

I two 
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two papers (hewn to a jury without other 
concurrent teftimony^ is no evidence that 
both were written by the fame perfon*^ 
yet undoubtedly the teftimony of witnefTcs 
well acquainted with the party's hand> that 
they believe the paper in queflion to have 
been written by him, is evidence to be left 
to a jury ^f-. 

Positive proof is always required, whercy 
from the nature of the cafe it appears it 
might poffibly be bad $. But next to pofi^ 
tive proof,, circumjlantial evidence, or the 
dodlrine of prefumptions may take place ^ 
for when the fa6t itfelf cannot be defaion- 
ftratively evinced, that which comes neareft 
to the proof of the fa6t is the proof of fuch 
circumftances, which either necejfarily or 
ufimlly attend fuch fa<^s ; and thefe are cal- 
led prefumptions, which are only to be re- 
lied upon till the contrary be adlually prov- 
ed. Stabitur prafumptioni donee probetur in 
contrarium §• Violent prefumption is many^ 

• State Trials, vol. viii. p,. 47a. 2 Hawk. P. C. 43 r.. 
f State Trials, vol. iv. p* 453. Ibid. voL vi. p.. 6g^ 
X Black. 0>m]n. voLili* p. 371, 
$ Coke upon Litt. p. 373.. 

times 
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times equal to full proof*, where thofe clr- 
cumflances appear which neceifarily attend, 
and are incident to the faft. 

A recent moral writer -f-, with juft reafon, 
(though not in ftri<9: conformity to law,) ob- 
ferves on this fubjedk, ** That a concurrence 
of well authenticated circumftances, com- 
pofes a ftronger ground of aiTurance than 
pqfitive tefiimony^ unconfirmed by circumflan- 
cesj ufually affords. Circumflances cannot 
lie. The conclufion, alfo, which refults 
from them, though deduced by only proba- 
ble inference, is commonly more to be re- 
lied upon, than the veracity of an unfupport- 
ed folitary witnefs. The danger of being 
deceived is lefs, the adtu^l inflances of de- 
ception are fewer in the one cafe than the 
other. Pofitive proof in criminal matters 
may be founded in the miftake or perjury of 
a fingle witnefs. Such miftakes, and fuch 
perjuries, are not without many examples. 
Whereas, to impofe upon a court of juflice, 
a chain of circumfiantial evidence, in fupport 

* Coke upon Litt. p. 6. 

t Palc/s Moral and Political Philofophy, b. vi. c. 9. 
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of a fabricated accufation, requires fueh i 
number of falfe witneffes as feldom meet to- 
gether ; an union alfo of fkill and wicked- 
nefs, which is ftill more rare ; and after all, 
this fpecies of procff lies much more open to 
difcuflion, and is more likely, if falfe, to be 
contradidted, or to betray itfelf by fome un- 
forefeen inconfiftency, than that dired proof, 
which, being confined within the knowledge 
of a fingle perfon, which appealing to, or 
ftanding connedted with no external or col- 
lateral circuraftanceSy is incapable, by its 
very fimplieity, of being confronted with op- 
pofite probabilities/' 

Probable prefumption, arifing from fuch 
cifcumftances as ufually attend the fa£t, hath 
alfo its due weight. Light or rafh prefump- 
tions have no weight or validity at all. 

AM prefumpthe evidence in criminal mat- 
ters (hould be admitted cautioufly *. And 
Sir Mathew Hale in particular "f-, lays down 
two rules moft prudent and neceffary to be 
obferved. i . Never to convi<St a man for 
ilealing the goods of a perfon unknown^ 

• Black. Com. voL iv. p: 358; 
t 2 Hale, P. C. 200. 

merely 
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merely becaufe he will give no account how 
he came by them, unlefs an aftual felony be 
proved of fuch goods. And, 2. Never to 
convidt any perfon of murder or manflaugh- 
ter, till at leaft the body be found dead; on 
account of two inftances he mentions, where 
perfons were executed for the murder of 
others, who were then alive, but miffing. 

In criminal cafes, the open examination of 
witncfles viva voce, in the prefence of all 
mankind, is much more conducive to the 
clearing up of truth *, than the private and 
fecret examination taken down in writing, 
in all courts that have borrowed their prac- 
tice from the civil law ; for a witnefs may 
frequently depofe that in private, which he 
will be afliamed to teftify in a public and fo- 
lemn tribunal. The court will be able to 
keep the evidence from wandering from the 
point in ilTue, and will have an opportunity 
of obferving the quality, age, education, un- 
derftanding, behaviour and inclination of the 
witnefs, all which neceflary leading features 
cannot be collected from the depofitions of 
witneffes when brought forward in writing, 
^nd read to the court in the abfence of thofe 

• I|ale*s Hift. of Common L^w, 254, 5, 6. 

I 3 who. 
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. who made them ; and yet as much may be 
frequently collected from the manner in 
which the evidence is delivered, as from the 
matter of it. Thefc are a few of the ad- 
vantages attending this the Englifh method 
of giving teftimony, ore tenus"^. Which 
was alfo indeed familiar among the ancient 
Romans, as may be collected from Quintil-^ 
lian, who lays down very good inftrudtions 
for examining and crofs-examining witneiles, 
viva voce^. 

As a pradlice now univerfally prevails in 
courts of law, that if a juror knows any 
thing of the matter in iflue, he may be fworn 
as a witnefs, and give his evidence publicly 
in court ^, but not in private before his bro- 
ther jurors ; and it has been admitted, that 
it is no exception even againft a perfon's giv- 
ing evidence for or againft the prifoner, that 
he is one of the judges on his trial; but in 
fuch cafe it is not ufual for the judge, having 
given evidence, to refume his feat on that 
trial §• 

* Black; Com. vol. iii. p. 374. 
f Inftitut. OraU lib. v. c. 7. 
% Black. Com. vol. iii. p. 375. 
§ Kelyng's Reports, p. 1 2. 

Circumftanccs 
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X^ircumftances might arife in the courfc 
of a trial to render the teftimony of a mem* 
ber of a court martial a moft efTential evi« 
dence for or againft a prifoner ; and as the 
inveftigation of truth is the principal objeft 
in view, it does not feem incompatible with 
the principles of law or equity, for fuch a 
member (whoiits in the united capacity of 
judge and juror) to be fworn in open court, 
and after having givea his t^eftimony to the 
matter of fa£): at i£ue, might, at courts mar- 
tial, upon the fame principles as a juror, re- 
fume his feat as a member of the court. 

No counfel, or other perfon intruded with 
the fecrets of the caufe by the party himfelf, 
ihall be compelled, or perhaps allowed to 
give evidence of fuch converfation or mat- 
ters of privacy as have come to his know- 
ledge by virtue of fuch truft and confi- 
dence * ; but any counfel, attorney, or other 
perfon, may be examined, as to mere matters 
of fadt which might have come to his 
knowledge, without being intrufted in the 
caufe "f*. Confequently, the judge advocate, 
or the perfon officiating for him at courts 

• Law of Nsfiprius, 267. Black* Com, vol, iii. p* 370, 
f Black. Com. vol. iii.p. 370* 

1 4 martial. 
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martial, may be examined as a witnefs for 
either paf ty as to matters of fad, and after- 
having the ufual oath adminiftered to him 
by the prefidcnt, and giving his teftimony, 
he may refume the funftions of his office on 
the trial. 

The profecutor, or party accufed, may 
make exceptions to the competency of a 
witnefs, which are publicly ftated, and taken 
down in the minutes, and the court may 
either admit their legality, or rejedl them 
immediately, without clearing the court. 

All witnefles, of whatever religion or 
country, who have the ufe of their reafon, 
are to be received and examined, except fuch 
as are infamous^ or fuch as are interejled in 
the event of the caufe. All others are ccm^ 
petent witnefles, though the jurors, from 
other circumflances, will judge of their 
credibility'^. Infamous perfons are fuch as 
may be challenged, propter detiSlum. As for 
convidion of treafon, felony, perjury, piracy, 
forgery, or confpiracy, or if for fome infa- 
mous offence, a witnefs hath received judg- 
ment of the pillory, or the like, or hath 
been branded, whipt, or fligmatized, or if he 

* Black. Com, vol, iii. p. 369. 
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be outlawed or excommunicated*, are all 
exceptions admitted by law to the compe- 
tency of a witnefs. The only method of 
fupporting an objedion to fuch witnefles as 
are infamous, is to prove it immediately in 
court; for no queftions can be put to a 
witnefs to criminate himfelf, or that may in 
any way tend to prove his own infamy -f*. 

Interefted witneffes may be examined 
upon a voir dire^ if fufpeded to be fecretly 
concerned in the event, that is, an oath veri^ 
tatem dicere, to anfwer all queftions as the 
court {hall demand relative to their intereft 
in the point at iffue ; or their intereft may 
be proved in court. 

It is not a valid exception againft a witnefs 
that he is an accomplice in the crime charged 
ggainft the prifoner, for by virtue of feveral 

♦ The fame challenges propter deliffuvty are made to 
jurors as to witnefles. Black. Com. vol. iii. p. 363, and 
370. But as the punifhment of whipping has not that 
degree of infamy annexed to it when adjudged by courts 
martial or military difcipline, as when adjudged by courts 
of law, it therefore at courts martial cannot affeft the 
competency of a witnefs in the fame manner as at courts 
of law. 

f State Trials, vol. iii. f, 256, 680. Black. Com. 
yol, |il. p. 370. 
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ilatutes *, fome one of the accomplices in all 
crimes excepting murder and treafon^ may 
be admitted to become a witnefs (or» as it is 
generally termed^ king*s evidence) againft the 
p^r^ or parties accufed ; and this from the 
necefiity of the cafe, and upon an implied 
confidence, which the judges of courts of 
law have ufually countenanced and adopted ; 
that if fuch accomplice makes a full and 
complete difcovery of that, and of all other 
crimes or offences, to which he is e:i[amine4 
by the judges, and afterwards gives his evi-^ 
dence without prevarication or fraud, he 
fliall not himfelf be profecuted for th^t, or 
any other previous offence of the fame de-p 
gree •f. Were n^t this to be the cafe, the 
greatefl offenders would frequently efcape 
unpuniihed, for want of fufficient evidence. 

A good exception to the competency of a 
witnefs is, his defed of intelle&s, or being 
non compof mentis. But as a lunatic, or non 
compos mentis, is defined one who hath had 
underilanding, but by difeafe, grief, or other 

• Stat. 4 and 5 William and Mary, c. 8. 6 and 7 

William and Mary, c. 17. Stat. 10 and 1 1 William III, 
c. 23. s Anne, c. 3 1. And 29 George 11. c. 30. 

f Black. Com. vol. iv. p.33i» 

accident. 
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accident, hath loft the ufe of his reafon*, and 
is fuppofed to enjoy his fenfes at times ; he 
may, in thefe lucid intervals, be admitted as 
a witnefs, but it is a difficulty not eafily got 
pver, to afcertain with preciiion what is the 
minimum quodjic difables the party -f*. 

In many cafes, exceptions may be made to 
the credibility of a witnefs, but whofe com- 
petency is admiffible ; that is, who may be 
admitted to be heard, and yet after being 
heard, may prove not to be credible, or fuch 
as the members of a court martial are bound 
to believe, and of which they can always 
judge by fome concurrent teftimony of time, 
place, and circumftances, in order to make 
out the fa£t, and eftablifli the credibility. 

With refpedt to the number of witneffes 
to be examined, on the part of a profecutor 
at a court martial, they are not limited by 
law ; but it would be to no good purpofe to 
call too many to eilabliih the fame fa<5ts, 
which c(»)ld only tend unnecefTarily to pro«- 

* LUoitM a c€ffu et infimutatij (Mtm. Scacch* ao Edw. I. 
in Maynard's Tear Book of £dw. n. 29.) 
f Hales, P. C. 278. 

traft 
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tradt the trials, and perhaps ultimately to 
elude the juflice of them *. 

The court having gone through the exa-* 
mination of all the witnefles in fupport of 
the charge, and allpwed the prifoner to crofs- 
queftion them feverally, he is then put on 
his defence, which, if already prepared, he is 
allowed to read to the court, or he may dic- 
tate it to the judge advocate, in order to in- 
fert it in the minutes. But fhould the trial 
be of importance, and a variety of circum- 
ftances brought forward, with which the 
prifoner was unprepared, he may, upon fo- 
liciting the court, be indulged with an ad- 
journment until the fubfequent day, for the 
purpofe of the better preparing himfelf for 
his defence, and the examination of his wit- 
neffes in fupport of what he may have occa- 
•fion to affirm. 

The prifoner having made his defence, the 
witnefles in fupport thereof are to be fepa- 
rately called into court, fworn, and examin- 
ed, the prifoner firft of all afking them fuch 
queftions as he may deem proper; then the 
members of the court, or judge advocate; 

^ Sec Opinion of the Attorney and Solicitor Gen&. 
rals. Appendix, No, XXXIII. 
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J^nd the profecutor is generally allowed to 
crofs-examine the witneflcs upon the points 
brought forward by the prifoncr, but by no 
means is to introduce new or extraneous mat- 
ter j and after that, the prifoner again may 
put any additional interrogatories to his wit- 
neffes; and the prifoner having clofsd his 
evidence, and having nothing further to offer 
in his defence, the court is cleared, that the 
members may proceed to deliberate upon 
the judgment to be pronounced*. 

Before we conclude this chapter, it may 
not be improper to obferve, that fince the 
Revolution, in 1688, our criminal laws have 
undergone fome wife and humane regula- 
tions, by allowing the party accufed every 
poffible means of defence, in examining pub- 
licly upon oath fuch witnefTes as he may 
produce, tending either in exculpation or pal- 
liation of the charges exhibited againft him* 

It was an ancient and commonly received 

practice -f*, derived from the civil law, and 

. which is ftill adopted in the kingdom of 

France J, as well as in moft of the other 

ftates 

♦ Vide Minutes of Proceedings, No. XXXI. §. i and 2k 
•^ State Trials, vol. i. Black, Com. vol. iv. p. 359. 
% The practice in criminal cafes to this day in the 

kingdom 
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ftates of Europe, that counfel not being al- 
lowed to any prifoner accufed of a capital 
crime, fo neither fhould he be fufFered ta 
exculpate himfelf by the teftimony of any 
witneffes ♦. From the reign of Queen Eli- 
zabeth, a pradtice was gradually introduced 

kingdom of France (uniefs altered by the laws lately 
made iince the Revolution), is not to admit the prifoner 
to exculpate himfelf by the teftimony of any witnefles. 
The examination of the witnefles produced againft him 
is fecret. The prifoner is not even admitted to fee 
them till their evidence is clofed, and then only that they 
may identify his perfon. And fome French writers 
maintain, that this, with the addition of two other laws 
in the adminiftration of criminal juftice, viz. perjury be- 
ing made capital, and that of the queftion^ or topture htmg 
allowed to extort confeffion from the criminal, are equi- 
valent to the laws of England as now praAifed for the 
inveftigation of fa£ts, or the bare difcovery of truth. Lay- 
ing aiide, however^ the difcuflion of this point, it can 
never be admitted that thefe laws are more conformable 
to reafon and humanity, when compared with thofe of 
England under fimilar circumftances. Baron Montes- 
quieu, on taking a curfory but comparative view of them, 
leaves us to draw our own concluiions in the following 
words : <* Ain/i pour juger lefquelles de ces hix font ies 
^^.plus eonformes a la rai/on^ il ne f out pas comparer chacunt 
«< dp ces hix a chacune \ ilfaut Ies prendre toutes enfemUe,- ft 
«< Ies comparer toutes enfemhle!* Montefq. dc L'Eiprit dcs 
Loixi torn. ii. liv. 29. c. 11. 
* Black. Com. vol, iv. p. 359, 

of 
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of examining witneffes for the prifoher, but 
not upon oath. Sir Edward Coke * protefls 
very ftrongly againft this tyrannical praftice, 
declaring, that he never read, in any ad: of 
parliament, book, cafe, or record, that in 
criminal cafes the party accufed fhould not 
have witneffes fworn for him ^f*. And the 
houfe of commons were fo fenfible of this 
abfurdity, that in the bill for abolifliing hof- 
tilities between England and Scotland J, 
when felonies committed by Englishmen in 
Scotland were ordered to be tried in one of 
the three northern counties, they infifted on 
a claufe, and carried it, againft the fefforts of 
l^th the crown and the houfe of lords, and 
againft the pradtice of the courts in Eng- 
land, and the exprefs law of Scotland §, 
" That in all fuch trials for the better dif- 
covery of the truth, and the better in- 
formation of the confciences of the jury 
and juftices, there (hall be allowed to the 
party arraigned, the benefit of fuch cre- 
dible witneffes to be examined upon oath» 

♦ 3 Inft. 79. 

f 2 Hales, P. 0.283. and his Sammary, 204. 

% Stat. 4 Jac. I. c. I. 

§ Com. Joum. 4, 5, 12, 131 15, 29, jo, Jan, itfoy; 

«• as 
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^* as can be produced for his clearing anci 
*• juftification/' 

By the Statute 7 Will III. cap. 3. the 
fame meafure of juftice was cftablilhed 
throughout all the realm, in cafes of trea- 
fon within the a<9:. And by a fubfequent 
ftatute*, in the reign of Queen Anne, it 
was declared that^ in all cafes of treafon and 
felony, all witneiTes for the prifoner fhould 
be examined upon oath, in like manner aa 
the witneiTes againji him. 

In cafe any perfon called upon, and fub- 
jedt to the jurifdidtion of a court martial^ 
fhall refiife to give his evidence, or prevari-^ 
cate in the courfe of his examination, the 
court is authorized to punifli fuch perfon by 
three months imprifonment j or Ihould any 
perfon behave with contempt, he may be 
imprifoned for one month f*. 

^ X Ann. flat. 2* c. 9* 

f Stat. 22 Geo. II. cap. 33. feA. 17. Appendix, 
No. II. . 

The punifhment infll£led by a court martial on fea- 
men for prevarieation, is inferted in the ihitiutes, anfd 
ufually fubjoined to the fentence in the following terms : 
— <« And it appearing to the court that ■ and 

<« , two feamen, belonging to his majefty's fhip 

« , who were produced as witnefles, and fwom 

<< and examined on the faid trial, did, in the courfe of 

«' their 
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But all perfons, who (hall commit any 
wilful perjury, in any evidence or examina- 
tion at a court martial, or who fhall cor- 
ruptly procure or fuborne any perfon to com« 
mit fuch wilful perjury, may be profecuted 
in his majefty's court of King*s Bencb^ by 
information or indidtment, fetting forth only 
the offence charged upon fuch perfon, with- 
out mentioning the commiffion for holding 
the court martial> or the particular matter 
tried, or to be tried before fuch court *. 

The crime of wilful and corrupt perjury 
is fo odious, and the penalties and punifh- 
ment annexed to the convidion thereof are 
fo fevere, that members of a court martial, 
from lenity, frequently find it neceffary,when 
they perceive a witnefs fliowing an inclination 
to prevaricate, to remind him of the nature 
and obligation of the facred oath he has taken 
— to admonifli him of the precipice upon 

f< their feveral examinations prevaricate in their cvi- 
« dence. The court doth order them feverally, the faid 
<< A. and B. to be imprifoned in the Marihalfea, for the 
«' term of three months." 

* Stat. 22 Geo. IL, cap. 33. feA. 17. Appendix^ 
No- 11. 

K wl^ofc 
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whofc brink he totters — *and the penalties to 
be inflidbed, and the perpetual infamy in- 
curred in the event of committing wilful and 
corrupt perjury. 

This crime is defined by Sir Edward 
Coke *, to be committed when a lanxtful oath 
is adminiftercd^ in iovat judicial proceedings 
to a perfbn who fwears vtilfuUyi abfolutelyp 
znAfaifely in a matter material to the iflue or 
point in queftion i for if it only be in fome 
trifling collateral circumftance, to which no 
regard is paid, it is no tnoile penal than in 
voluntary extra judicial oaths, which the 
law takes no notice of, as being efteemed 
unnecefiary, & non coram judice, and there-' 
fore will not punifti the breach of them -f*. 

The punKhment of perjury and fuborna-» 
tion at common kw has been various. It 
was anciently death; afterwards banifhrnent^ 
and cutting out the tongue i thc^ forfeiture 
of goods ; and now it is fine and imprifbn« 
ment, and never more to be capable of bear-^ 
ing teflimony:^. But the Statute 5 Eliz. 

* 3 Inft. 154. 

f Bhck. Com. vol. vfl p« l}?*" 
X 3 Inft. id}* 

cap. 
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csLp.g. (if the offender he profecuted thereon) 
inflicts the penalty of perpetual infamy^ and 
a fine of ^^40 on the fuborner; and in de« 
£iult of paymentyimprifonment for fix months^ 
and to ftand with hoth ears nailed to the 
pillory. By the fame ftatute, perjury itfelf 
is punifhed with fix months imprifonment^ 
perpetual in&my, and a fine of j^ 20, or to 
have both ears nailed to the pillory. But 
the profecution is ufually carried on for the 
ofibnce at common law 1 efpecially as to the 
penalties before inflicted, the Stat. 2 Geo. IL 
cap. 25. fuperadds a power for the court to 
order the offender to be fent to the houfe of 
corrediiion, for a term not exceeding feven 
years ; or to be tranfported for the fame pe- 
riod; and makes it felony, without benefit 
of clergy, to return or efcape within the 
time *. 

It has fometimes been wished that per^ 
jury, at leafl: upon capital accufations, where^ 
by another's life has been, or might have been 
deflroyed, was alfo rendered capital, upon a 
principle of retaliatioii, as it was prior to the 

* Black. Com. vol. iv. p. 13 8* 

K 2 revo-» 
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revolution in all cafes by the laws of France^ 
Baron Montefquieu* afligns juftifiablc rea- 
fons for the French laws, as admitting wit- 
neiTes to be heard only on the fide of the 
profecution, and the ufe of the rack to ex- 
tort a confeiHon from the accufed« In fuch 
a conilitution, therefore, it was necefiary to 
throw the dread of capital punifhment into 
the other fcale, in order to keep in awe the 
witnefTes for the profecution, on whom alone 
the priibner's fate depended. But by the 
ancient laws of France, when witnefles were 
admitted on both fides, perjury was punifhed 
with fine and imprifonment only "f. This is 
unqueilionably a punifhment more congenial 
with our mode of trial, where the fa<3: is 
openly difcufTed between witnefles on both 
fides, and the evidence for the crown mav 
be contradidled and. difproved, by thofe 
produced in defence of the par^ accufed. 
Where, indeed, the death of an innocent per- 

* Montefq. L'Efprit des Loix, liv, xxlx* c« ii. 

f Par Fancicnnc jurifpnidcncc Fran9oife Ics temoins 
etoient ou'is des deux parts, et la peine contre les faux 
t6moins en ju/>ire etoit pccuniairc.— Ii^r/ Etablijfments de 
St. Louisy liv. if c* 7. 

fon 
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fon has aftually been the confequence of fuch 
wilful perjury, it falls within the guilt of 
deliberate murder, and deferves an equal pu- 
nifliment, which our ancient law, in fad:, 
inflic9:ed*. It feems, indeed, confonant to 
natural reafon, and has therefore been adopted 
as a maxim by feveral theoretical writers -f, 
that the punifhment due to the crime, of 
which one falfely accufes another, fhould be 
infiided on the perjured informer. 
' JBy Statute 37 Ed. III. cap. i8. we accord- 
ingly find it enafted, that fuch as preferred 
any fuggeftions to the Jcing*s great council, 
fhould put in fureties of taliatian ; that is, to 
incur the fame pain the other fhould have 
had, in cafe the fuggeftions were found un- 
true. But after one year's trial of this law, 
it was rejected, and imprifonment adopted in 
its ftead J. 

* Britton, c. 5.— Black« Com. vol. iv. p. 139. 

f Beccaria, c. 15. 

% Stat. 38 Ed. III. cap. p.*— Black. Com. b.iv. p. 14. 
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CHAP. IIL 

Of judging of the Guilt of Crimis, andpqpng 

Sentence. 



After the examination of all the wit- 
neiTes, produced in fupport of the charge, as 
well as thofe in favour of the party accufed« 
the court being cleared, the menobers are 
now to proceed with deliberation to the moil 
arduous and painful part of their fundions» 
viz. finding the prifoner guilty, or not guilty ^ of 
the crime with which he flands accufed ; or, 
in other words, finding the charge exhibited 
againft him proved, or not proved*, and if 
found guilty, pronouncing that judgment 
on him which the articles of war, or laws 
of the land, have annexed to the crime or 
offence. 

For this purpofe it is necefTary, whilfl the 
court is clofed, for the members to confider 

maturely 
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maturely^ not only the fads alkdged on both 
iides, to weigh the credibility of witneiles, 
the competency of whofe evidence had been 
gdmitted> and the force and efficacy of their 
teftimonies ; bi^t alfo to confider the fever^l 
degrees of guilt, connected with the fads, 
cither as principals or accefTories, under the 
various circumftances exhibited tp them in 
the courfe of inveftigation. 

It would be arrogance to prefume any 
member of a CQurt martial was unacquainted 
with the extent and powers of infli<^ing pu- 
luihments^ comformable to the articles of 
war, and rules of difcipline in the navy; yef 
fome perplexity may at times arife in making 
the nice difcriminatiqns of guilt requifitet 
more particularly in thofe cafes where the 
articles of war have left the punifhments dif- 
cretionary to the court: and therefore, in 
this ftage of the trial, a competent know- 
ledge of the criminal branch of jurifprudencc 
pf the date (or what i§ denominated the 
dodtrine of pleas of the crown\ which teaches 
the naturcsi extent, arid degrees of every crime, 
and the fpecific punifhments annexed, is ef- 
fentially important to every individual mem- 

K4 ber 
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ber who fits to pronounce judgment on zny 
of his majefty's fiibjeds. For, as Sir Mi^ 
chael Fofter obferves *, *' no rank or deva-- 
tion in life, no uprightnefs of heart, no pni-» 
dence or circumfpedion of condud ihould 
tempt a man to conclude, that he may not; 
at fome time or other, be deeply interefted in 
theie re(earches« 

'* The infirmities of the bcft among us, the 
vices and ungovernable paffions of others, 
the inftability of all human afiairs, and the 
numberlefs unforefeen events, which the 
compafs of a day may bring forth, will teach 
%s (upon a moment's refle(ftion\ that to 
know with precifion what the laws of our 
country have forbidden, and the deplorable 
confequences to which a wilful difobedience 
may expofe us, is a matter of univerfal con*. 
cern." 

All the fcveral pleas and excufes which 
protedl the tranfgreflbr of a forbidden law, 
from the punifliment which is otherwife an- 
nexed thereto, may be reduced to this fingle 
confideration — the want or dcfcd: of wt7/. 

• 5^^ Mich. Fofter's Preface to Reports.. 

An 
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An involuntary a6t, as it has no claim to 
merit. To neither can it be an indudtion of 
any guilt : the concurrence of the will, when 
it has its choice, either to do or avoid the 
fadt in queftipn, being the only thing that 
renders human actions either praife-worthy 
or culpable. Indeed, to niake a complete 
crime cognizable by human laws, there muft 
be both a nvill^ and an aSt: fo that to con- 
(litute a crime againft human laws, there 
muft be, firft, a vicious will; and, fccondly, 
^n unlawful adt, confequent upon fuch vicious 
will. 

There is a general rule in law, that no 
perfon fhall be excufed from punifhment for 
difobedience of the laws of his country, cx- 
<;epting fuch as are exprefsly defined, and 
exempted by the law themfelves, ;»nd fuch 
as labour under a defedl of the underftand* 
ing ; for infants, under the age of difcretion, 
cannot be puniihed by any criminal profecu- 
tion whatever. The law, in fome cafes, ex- 
empt an infant under the age of twenty- 
one, as to common mifdemeanofs, fo as to 
efcape fine and imprifonment,- and the like; 
))ut for notorious breaches of the peace, a 

riot. 



138 OF THE GUILT OF CRIM'CS^ &C, 

riot^ battery, or the like, an infant, abavQ 
the age of fourteen, is equally liable to 
fuffer, as a perfon of the full age of twenty- 
one. 

With regard to capital crimes, the law isi 
ilill more minute and circumfped, diftin- 
gui(hing, with greater nicety, the ufUal de- 
grees of age and difcretion. The capacity 
of doing ill, or contrading guilt, the law 
does not fo much meafure by years and days,^ 
as by the ftrength of the delinquent's under- 
ftanding and judgment, Thus : a boy of tenj^ 
and another of nine years old, who had 
murdered their companion, have been fen- 
tenced to death, and he of ten years actually 
hanged ; becauie it appeared upon their trials^ 
that the one hid himfelf, and the other hid 
the body he had killed, which hiding mani- 
fefled a confcioufnefs of guilt, and a difcre-^. 
tion to difcern between good and evil K 

Thus alfo, in very modern times, a boy 
of ten years old was convicted, on his own 
confeilion, of murdering his bed-fellow, there 
appearing in his whole behaviour plain fymp-^ 

* I Hale's Pleas of the Crown, c. 26, 27. 

toms 
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toms of a mifchievous difcretion 1 and as the 
fparing this boy, merely on account of his 
tender years, might be of dangerous confe-p 
quence to the public, by propagating a notion 
that children might commit fuch atrocious 
crimes with impunity; it was unanimoufly 
agreed, by all the judges, that he was a 
proper objedt of capital puniihment*. But 
in all fuch cafes, the evidence of that malice, 
Mrhich is to fupply age, ought to be ftrong 
and cle^, beyond all doubt and contradic- 
tion •!•. 

Ideots and lunatics, who are not charge- 
able for their own a<5ts, for crimes committed 
when the under ftanding is deranged or vi- 
tiated, are likewife exempted from puniih- 
ment:|;. Our law is extremely delicate in 
this refpedi: ; for if a man, in a found me- 
mory, commits a capital ofience, and before 
arraignment or trial he becomes mad, he 
ought not to be tried, becaufe he is not 
able to plead to it with that advice ^nd cau- 
tion that he ought. 

* Tofter, 12. t Sack. Com. voL iv. jw 24* 

t 3 loft, 6. 

If 
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If even after a prifoner has been tried for 
a capital crime, and he becomes nm compos 
mentis before judgment, judgment fhall not 
be pronounced ; and if after judgment he 
becomes of non-fane memory, he fhall not 
be executed: from hence the humanity of 
our Englifh laws are obvious. For, as Sir 
Edward Coke obferves *, ** the execution of 
^^ an offender is for example, ut poena ad 
" paucosj metus ad omnes perveniat : but fo it 
^^ is not when a madman is executed ; but 
'* fhould be a miferable fpedaclc both againft 
^' law, and of extreme inhumanity and cru- 
" elty, and can be no example to others/* 

But crimes committed through artificial 
or voluntary madnefs, occafioned by drunks 
ennefs or intoxication, our law looks upon 
rather as an aggravation, than any palliation 
of criminal behaviour -f*. 

Acording to the Prelident Montefquieu f , 
drunkennefs depends much upon the tempe-^ 
raturc of the latitude in which we live. It 
prevails in proportion to the cold and humi->K 

♦ 3 Inftitutesi 6. f Black. Com. vol. iv. p. 2iy. 

X Montefq. De TEfprit des Loix, liv. xlv. c. 10. 

dity 
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dity of the climate : he adds^ that in going 
from the equator, towards either pole, we 
{hall find drunkennefs prevail in proportion 
to the increafe of latitude. In warm or tro- 
pical climates it ought to be more feverely 
puniflied, where it makes men more mif- 
chievous and mad, than in northern cli- 
mates, where it is founded upon conftitu* 
tional neceflity, and renders men ftiipid, but 
not furious. 

Our laws, in confidering the crimes ori- 
ginating through drunkennefs, partake cnore 
of the feverity of a law enacted in Greece, 
"by Pittaqus, than of the lenity of the Roman 
law* By the former, he who committed a 
crime when drunk, ihould receive a double 
punifliment, one for the crime itfelf, and 
the other for the ebriety, which prompted 
him to commit it * ; but by the Roman law, 
great allowances were made for this vice, 
though the climate was nearly the fame, 
per vinum delapjis capitalis poena remitti^ 
turfr 
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* Montefq. De TEfprit dcs Lope, liv. xiv, cap. io» 
and PuffendorPs Law of Nature, b. viii. c. 3. 
+ Black. Com. vol, iv. p. 26. 

Another 
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Another deficiency of will is, where a man 
commits an unlawful a£t, bj misfortune or 
chance^ and not by defign. Of this, when 
it afiedts the life of anodier, we had occa« 
lion to fpeak in a preceding chapter of this 
work * ; and here it is only neceflary to add, 
that if any accidental mifchief happens to 
follow from the performance of a lawful a^ 
the par^ ftands excttfed from all guilt ; but 
if a man be doing any thing unlawful^ and a 
confequence enfues, which he did not fbre« 
fee or intend, as the death of a man, or 
the like, his want of forefight fhall be no 
excufe ; for being guilty of one offence, in 
doing antecedently what is in itfelf unlaw-* 
firl, he is criminally guilty of whatever con* 
fequences may follow the firfl miibeha- 
viour •f . 

Ignorance or miflakes, in point of law, 
which every perfon of difcretion not only 
may, but is bound and prefumed to know, 
is, in criminal cafes, nb fort of defence. 
Neither can it be admitted at 9 court mar- 

• Book I. chapter ii. page 36, 37. 
^ I Hale's Pleas of the Crown, 39. 

tial 
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tial as a palliation of the prifoner's oficnce^ 
that he has pleaded ignorance of the articles 
of wai', and rules of difcipline to be obferved 
in the navy, as they are compreffcd in fo 
fmall a compafs, and not only read over to 
the fliip's company every month, but are 
ufually hung up in fome public part of the 
fhip, that none may pretend ignorance of 
them. 

In difcriminating the degrees of guilt of a 
crime with which a prifoner ftands charged, 
it frequently happens at courts martial that, 
on fumming up the evidence on both fides, 
he may appear not guilty of the identical 
crkne laid to his charge, but guilty of an 
oiFence of lefs magnitude, though of the 
fame fpecies or nature, and as fuch nearly 
conned:ed with it^ In this cafe it is cufto- 
mary for the court to acquit him of the 
greater, and find him guilty of the offence 
of leafi: magnitude, and inflict a correfpond* 
ing punifhment. 

An inflance in point recently happened» 
where a feaman was tried for defertion, where 
the adt or deed charged was clearly proved ; 
but on confidering the mitigating circum* 

ftances 
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dances that appeared to attend the cafe, froni 
which hi$ real intentions were judged, the 
court acquitted him of defertion^ but found 
him guilty oiabfenting himfelf without leave, 
and Sentenced him to be punifhed with one 
dozen of lafhes on board of the ihip to which 
he belonged. This is founded upon fimilar 
principles as the verdidb of a jury, upon an 
indictment of murder, where they acquit the 
prifoner of murder^ but find him guilty of 
man/laughter. 

Though there may appear ftrong fufpi- 
cions of a prifoner's guilt of fome other 
crime or offence, not fet forth in the charge, 
yet in acquitting him of the one he is tried 
for, the court cannot legally find him guilty 
of any other dijlingt offence. Neither can a 
prifoner . be found guilty for what may be 
termed an ex pojl faSlo offence or mifde- 
meanor; that is, an offence committed after 
he had been confined, or even indulged as a> 
prifoner at large * j but in all fuch cafes he. 

may 

• In the fentence of a court martial on Mr. Crawford, 
a midfliipman, belonging to the Emerald, for contempt 
to hb captain, and difobedience of orders, &c. the 

court. 
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may be ordered into confinement, and brought 
to a new trial, for the diftindt crime or of- 
fence appearing againft him. 

The refined diftinftions made by our law 
between accejQforics and principals, with a 
yiew chiefly to give the parties accufed better 
opportunities of defending themfelves, we 
deem unneceflary to be difcufled in this work. 
Suffice it to obferve, that the general rule of 
the ancient law (derived from the Gothic 
conflitutions) is, that accefibries fhall fufier 
the fame punifhment as their principals *, if 
one be liable to death, the other is alfo 
liable'!'; and the punifliment is ftill con- 
tinued the fame with regard to principals^ 

court, inadvertently, found him guilty only of having 
been diforderly when a prifoner at large, and reprimanded 
him accordingly.— See Sentence, App. No. XXXIV« 
feft. 6- 

Mr. Crawford brought an a£tion againft his captain 
—the learned judge made fome animadveriions on the 
fentence, and awarded heavy damages. 

* By the law of Athens delinquents, and their abet* 
. tors, were to receive the fame punifhment. Potter^ s An* 
tlquities, b. i. c. 26. 

t 3 Inftitutes, 188, 

L and 
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and fuch acceflbries as offend before the fad 
is con^mitted * . 

A humane theoretical writer -f* obfcrves 
upon this fubje(St, that perhaps if a diftinc- 
tion were conftantly to be made between the 
puniflimeat of principals and acceflbries even 
before the fadt, the latter to be treated with 
a little lefs feverity than the former, it might 
prevent the perpetration of many crimes, by 
increafing the difficulty of finding a perfon 
to execute the deed itfelf, as his danger would 
be greater than that of his accomplices, by 
reafon of the diiference of his punifliment. 

Having premifed thefe few curfory re- 
marks on difcriminating the different degrees 
of guilt attending crimes,andthe members be- 
ing clofed, as we have already mentioned, to 
deliberate upon the evidence produced for and 
againfl the prifoner, and to take into mature 
confideration the palliating circumftances, 
cither offered in his defence, or that might 
have arifen in the inveftigation of fadls. 
When they are fully prepared, the judge ad- 
vocate ftates the queflion refpefting the pri- 

* Black. Com, vol, iv. p. 40, 
f Beccaria, c. 37, 

foner's 
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foner's guilt, and which at naval courts mar- 
tial is put to each member feparately, begin- 
ning with the junior, and ending with the 
prelident, and is ufually couched in the fol- 
lowing words : " Are you of opinion that 
the charge againft the prifoner is proved or 
not proved ?'' Or thus, " Is he guilty or not 
guilty of the crime laid to his charge?" 
Should the majority of members be of opi- 
nion that the charge is proved, thefe mem- 
bers confequently are to aflign the puniih- 
ment to be inflicted upon the prifoner; and 
it is to be obferved, that in order to give 
force and validity to the judgment of the 
majority, the fentence of a court martial is 
to be figned by all the members prefent, 
though they may diifer in opinion *. 

There are many crimes in the articles of 
war, that have exprefsly annexed to them the 

* Vide Opinion of Attorney General, &c. to Query 
5, App.No. XV. At general courts martial in the ar- 
my, it is neceflary, in judgment of death, that nine menv- 
bcrs out of thirteen, or two-thirds of thofe prefent con- 
cur therein if more than thirteen members conftitute the 
court. Mutiny AH^ Art. 7. 

L 2 puni£h- 
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punifhment of death* without any alterna- 
tive. The 1 2th article, as it for«>crly ftood, 
pofitively prcfcribed death ; and, as we have 
in a former part of the work obferved, the 
unfortunate Admiral Byng fell under a breach 
of part of it, the hardship of this cafe the 
court could not refift expreffing in ftrong 
terms in the body of the fentence; and 
though he was acquitted of the moft odious 
parts of the charges, viz. cowardice and dif- 
aife£tion, and recommended, in the conclu- 
fion of the fentence, to mercy, accompanied 
with a letter from the court to the lords of 
the admiralty, complaining of the feverity of 
the. 1 2th article of war, which admitted of 
no mitigation, and praying their lordihips, 
in the moft earnefl manner, to recommend 
the admiral to his majefty's mercy -f ; yet 
be buffered, purfuant to fentence, the com- 
pletion of human punifhment. 



«r 



Article 5.— the fefl} brancll of Art, xa— Art, 13, 
rj. — thefirft branch of Art. ij^— the firft branch of 
Art. 22.— and Articles 25, 2S, 29, all infli£i the puniA- 
mcnt of dvatb without any altcmatirc. 

f Vide Sentence, and Letter to the A-dmiraky, Ap-* 
pendix,. No. XXXIV, §. i and au 

The 
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The 1 2th article of war, as it now ftands 
by the amendment, 19 Geo* III. c. 17. and 
fbme other articles in the cafes fpecified, 
leave it difcrctionary to the court to infli<St 
the puniihment of death, or fucb other pu--^ 
nijhment as the nature and degree of the offence 
jhall be found to deferve^. Other articles 
CMnit the word death, and leave the punifh* 
ment to be inflidled to the difcretion of a 
court martial -f'; and as thofe articles are for 
the punifliment of offences not of fo flagrant 
a nature, it is obvious that the wifdom of 
the legiflature meant to exclude thp power of 
-a court martial to infli<^ a capital puniih- 
ment, for any of the fpecific offences left dif- 
cretionary. 

There are fome articles which do not 
leave a difcrctionary power to the court 
martial, but exprefHy reftridt the punifh- 
ment to cafhiering the offender, or difmiiT- 
ing him from his majeAy's fervice %. 

* Vide Articles 4, 5, tf, 10, 11, la, 14, 16, 17, 
19, 20, 22, 26, 27, 30, 34, 35. Appendix, No. I. 

f Articles i, 2, 7, 8, 9, 18, 2J, 23, 24, 32, 33, 
36. Appendix, No. I. 

J Vide Art. 18,31, 33. 

L 3 No 
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No perfon convifted of any offence can be 
imprifoned for a longer term than two years, 
by the fentence of any court martial *. Prior 
to the period of paffing the adl 22 Geo. II. 
it was ufual for courts martial to adjudge per- 
fon s convicted of offences, to be imprifoned 
for ten or fifteen years -ff and fometimes 
even for life, as was the cafe with the mafler 
of the Northumberland, who was fentenced 
to be imprifoned in the Marfhalfea for life, 
for having, in adlion, ordered the colours to 
be ftruck without orders J. 

If the charge proved againfl a prifoner 
fhould fall under any of thofe articles of 
>4var, in which the punifhment of death is 
exprefsly annexed, without any alternative 

• Vide Abftraft of Seftions of Aft of Parliament 3 a 
Geo, IL c. 33* Appendix, No, II. 

+ The Cafe of Lieut. Frye, of the Marines, and others. 
Appendix, No, XIII. 

\ In May 1744, the Northumberland engaged two 
fhips, one of 68, and the other of 60 guns ; and when 
Captain Watfon was mortally wounded, the matter gave 
orders to ftrike before any of the lieutenants could get 
on the quarter deck to aflume the command. All the of- 
ficers were acquitted except the mafter, Beatfoifs Naval 
and Military Memoirs^ vol. i. p. 214. 

or 
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or deviation, under circumftances however 
alleviating, no further queftions or delibera- 
tions of the court are neceffary to impede 
pronouncing the awful judgment incur- 
red*. 

In order to give greater energy to a fen- 
tence of death, it might be proper, at all 
times, to exprefs in the body of it, the ar- 
ticle of war applicable to the crime or of- 
fence proved againft the prifoner; and in 
fuch cafe it would be neceffary to attend to 
the ftridt letter of the article. 

From the refined conftruftions of law lia- 
ble to be put upon the penal ftatutes in favor 
of life, we have a very recent inftance of a 
pcrfon's efcaping punifliment, though, per- 
haps, defervedly adjudged by fentence of a 
court martial to fuffer death. This was the 
cafe of Peter Finley, late boatfwain of the 
Ferret, who had been ordered, purfuant to 

* The fentences of army court martials are not final, 
like thofe of the navy, neither are they pronounced /«- 
Jlanter in open court \ for the members are fworn not to 
divulge the fentence of the court, until it fhall be approv- 
ed of by his Majefty, or by fome perfon authorized by 
him. Mutiny A^y Article 5. p. 14. 

L 4 the 
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the fentence of a court martial, to ferve as a 
feaman on board the Iphigenia 1 but on his 
returning on board the Ferret for his cloaths, 
he ilabbed the mafter's mate with a long 
knife or dirk. For this offence he was 
brought to trials and adjudged, by fentence 
of a court martial, to fuffer death. 

The lords commiffioners of the admiralty 
having their doubts whether the perfon 
ftabbed by the prifoner was bis fuperior 
officer, and within the fpirit, true intent 
and meaning of the aid article of war, not- 
withftanding they belonged to different fhips 
at the time the offence was committed, 
deemed it expedient to lay the cafe before 
counfel ^; and in confequence of the opinion 
thereon, and the legality of the fentence be- 
ing queflioned, his majefty was pleafed to 
pardon the offender. 

Had the members of the court been aware 
of the nice diflindlion made by the learned 
counfel in this cafe, the offence clearly prov- 
ed againft Peter Finley would not have 
efcaped with impunity, as it might have 

• Vide Cafe and Opinion, No. XXXVL J i and 2, 

been 



OP THE CUILT OF CRIMES, &C. 1 53 

» 

been brought under the 23(1 or 36 th article, 
which by leaving a difcretionary power to 
the court, would have at leaft fubjedled the 
offender to the fevereft corporal puniftiment. 

When the majority of the members have 
given an opinion that the charge has been 
found proved, and that it falls under any of 
the articles in which the cafes are left difcre-- 
tionary to the court, to inflift the punifh- 
ment of death, orfuch other punijhment as the 
nature and degree of the offence Jhall be found 
to deferve^ it is ufual to ftate a fecond quef- 
tion to the members of the court, whether 
or not the punifhment to be inflifted is to 
be capital ? If this is determined in the ne- 
gative, another queftion muft neceffarily arife, 
refpedling the nature and extent of the pu- 
nifhment to be inflidted, whether corporal, 
cafliicring, mulcting of pay, imprifonment, 
&c.; or it may be ftated in general terms, 
what punifliment other than death fhall be 
inflidled on the prifoner ? This being de- 
termined, the judge advocate draws up the 

fentence *, the court is opened, and all par- 
ties 

♦ Vide Forms of different Sentences. Appendix, 

No. 
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ties are admitted, and judgment pronounced 
accordingly *. 



No. XXXIV. §. I, 2, 3, 4, 5, 6, 7, 8, 9, 10, u, 17, 

♦ In drawing up fentcnces of death on home fcrvicc, 
it is better not to name any particular fhip on board which 
the prifoncr is to fufiir, but rather to be left general, on 
board any of his majefty's (hips the lords commif&oners 
of the admiralty, or the commander in chief for the 
time being, fhall think fit to dire^l ; as, in the exigencies 
of fervice, great inconveniencies have arifen in naming 
particular fhips that have failed previous to the arrival of 
the warrant for execution. See Mr. Corbctt*s Letter on 
the fubjcct. Appendix, No. XXXV. 



CHAP. 
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CHAP. IV. 

Of the remitting of Punijhments^ Pardon^ and 

Execution. 



Having, in the preceding chapter, ar- 
rived at the laft ftage of the proceedings of 
naval courts martial, which we have endea- 
voured to trace • by progreffive fteps, in as 
brief a manner as the arrangement of docu- 
ments and materials would admit, it might, 
flriftly fpeaking, have feemed highly proper 
in that place, to have concluded thefe en- 
quiries. But as it may not be deemed ex- 
traneous matter, we cannot yet difmifs the 
fubjedt, without offering a few obfervations 
on the fteps ufually taken, and the proceed- 
ings that occur in onefhape or other, in the 
awful interval between pronouncing of judg- 
ment and execution, the end of human 
punifhment. 

Law 
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Law (fays an able writer*) cannot be 
framed on principles of compaffion to guilt ; 
yet juftice, by the conftitution of England, 
is bound to be adminiftered in mercy. This 
is promifed by the king, in his coronation 
oath ; and it is that adt of government which 
IS the moft perfonal, and the moil entirdy 
his own. 

When we refled:, however, that mercy 
to the guilty is cruelty to the innocent^ and 
oppofc to the emotions of compaffion which 
we naturally feel for a particular perfon, a 
more extended compaffion which we ought 
to feel for mankind, our minds become re- 
conciled to the neceffity of making frequent 
examples by infliding the punifhment in- 
curred by law. 

The extending of mercy, where his ma- 
jefty thinks it is deferved, and thus foftening 
or mitigating the rigour of. the law in fuch 
criminal cafes as have been recommended to 
royal clemency, and that merits an exemp- 
tion from punifhment, is unqueftionably one 

• Law of Forfeitures, p. 99. 

of 
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of the moft amiable prerogatives of fove* 
reignty. 

Sir WiUhim BhckAone, on the fubjeft of 
pardons, emphatically obfervcs, " That in. 
monarchies, the king ad:s in a fuperior fph^re 
to the magiftrates of democracies, and though 
he regmktes the whole government as the 
firft mover, yet he does not appear in any 
of the invidious parts of it. Whenever the 
nation fees him perfonally engaged, it is on- 
ly in works of legiflature, magnificence or 
compaflion/' To him> therefore, the peo- 
ple look up as to the fountain of honor, 
bounty and grace. 

And thefe repeated a6ks of goodnefs, com- 
ing immediately from his own hand, . endear 
the fovereign to his fubjedts, and contribute 
more than any thing to root in their hearts 
that genial affe&ion and perfonal loyalty, 
which are the fure and moft folid eftablifh- 
ment of a prince. 

A reprieve, in a ftridl legal fenfe, is only 
a temporary fufpenfion of the execution ; 
and there may be many caufcs to render it 
expedient. The caufe of a regular reprieve 

may 
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may originate from the offender's being non 
compos between the judgment and the award 
of execution * ; for regularly, as has been in 
a former part of this work already obferv- 
cd "f-, though a man may be compos when he 
commits a capital crime, yet if he becomes 
non compos after, he fhall not be convidlcd ; 
if, after having been found guilty, or con- 
vided, he (hall not receive judgment; and 
if after pronouncing judgment, he fhall not 
be ordered for execution : for, ^^furiojus fob 
furore punttur \' and the clemency of the 
law knows not but he might have offered 
fome reafon, if in his fenfes, to have flayed or 
altered the fubfequent proceedings. 

A pardon is permanent, and the king may 
extend his mercy upon conditional terms, 
and which conflitutes the validity of fuch 
pardon. — Reprieve and pardon^ in the general 
acceptation, are now confidered as fynony- 
mous terms, though in a legal fenfe they 
differ in the manner we have juft-mentioned. 

# 

• I Hale's Picas of the Crown, 370. 
f Book 11. ch. iii* 

All 
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All pardons muft be under the great feal, 
and when extended to a criminal tried by a 
naval court martial, are fent to the lords 
commiffioners of the admiralty, who imme- 
diately tranfmit as fecret their order of re- 
prieve or pardon to the commander in chief, 
or fenior officer at the place for the time be- 
ing, where the execution would take place, 
figned by the lords, under the admiralty feal, 
fignifying his majefty's royal mercy, and di- 
recting the commander in chief to keep the 
whole of the order extremely fecrety until the 
offender is, on the day appointed for execu- 
tion, brought upon deck, and every thing 
prepared for his execution, agreeably to the 
cuftom of the navy ^ and then only to make 
known to him his majefty's pleafure, and to 
releafe him from his confinement *. 

Corporal punifhments ate frequently re- 
mitted by the admiralty at home, or com- 
manders in chief on foreign ftations, when the 
offender has been recommended to mercy, and 

* Vide Admiralty form of Reprieve and Pardon, Ap- 
pendix, No. XXXVII. 

that 
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that' the circumftances attending his guilt 
merit compaflion *• 

In carrying the fentences of courts mar- 
tial for corporal punifhment into execution, 
the admiral, or commanding officer of the 
fhips and veflels for the time being is to iifuc 
orders to the captain of the flag, or other 
particular (hip, to make the iignal for the 
boats of the fquadron to afTemble, manned 
and armed, on the day appointed, to attend 
the punifhment, and likewife orders to . the 
other captains to fend a lieutenant with a 
boat, manned and armed, from their refpec-* 
tive fhips, to attend and affifl thereat *)*• 

An order is at the fame time iffued, to 
the captain or commander of the fhip to 
which the prifoner belongs (accompanied 
with a copy of the fentence), direftiiig him 
to caufe the punifhment to be inflidted along- 
fide of the different fhips, in the manner^ 

t Vide Order to remit Pnnifhment, Appendix, No. 
XXXVIII. 

t Vide Form of Orders to Captain of Flag-fbip and 
Commander of the other Ships. Appendix, No. XXXIX» 
|. I and 2. 

and 
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and in fuch proportions as therein fpecifi*- 
ed*. It is afual to include in this order^ 
directions to the captain to caufe the furgeon 
of his fhip to attend in the boat with the 
lieutenant, as well as one of his mates in the 
long-boat with the prifoner, for the purpofe 
of judging of the prifoner*s ability to bear 
all his paniihment, which the furgeon may 
put a ftop to when he conceives the prifoner 
is not able to bear any more with fafety« 
This laft is fometimes made out as a diftind: 
and feparate order -f*, though we deem it 
more agreeably to form to have it comprifed 
In one. 

The provoft marfhal is ordered to attend 
the punifhment, and to read publicly the fen* 
tence of the court martial alongfide each 
fhip refpedively J. 

When the king is pleafed to approve of a 
fentence' of death, the warrant for execution 



* Vide Order, Appendix, Mo. XL. §. f and a. 
f Vide Form, App. No. XL. §. a. 
t Vide Orders to Provoft Marfldi* App. No. XLI. 
fcft. I* 

M is 
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is tranfmitted by the admiralty to the officer 

commanding . the fhips and veiTels at the 
place for the time being, who iflues the ne- 

ceflary orders agreeably to the forms of the 
fervice *. And in purfuance thereof pre- 
parations, are made. The fatal morning 
is arrived — the fignal of death is already dif-- 
played — the aflemblage of boats, manned 
and armed, furround the fhip appointed for 
the execution. The crews of the refpedtive 
(hips are arranged on deck, and after hearing 
the articles of war read, await with filent 
dread and expe(ftation the awful moment. 
At length a gun is fired (the fignal to rouze 
attention), and at the fame inilant the un- 
happy vidim, who has violated the laws of 
his country, is run up by the neck to the yard 
arm, to fufFer the completion of all human 
punifhment. A dreadful fpedlacle of warn- 
ing to deter others from committing the 
like crimes in future. — Thus the feelings of 

• Vide Forms of Order to Provoft Marflial, No. 
XLI. 5.2. Warrant of Death, and Orders for carrying 
it into execution. App, No, XLII, §. i, 2, 3, and No. 
XLIII, §. I ai^d 2» 

mankind, 
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mankind awakened at the fufierings of a 
guilty object, the natural indignation that 
his crimes may have excited in our bofoms 
at other moments now becomes extinguifhed; 
and with the generous and humane, pity takes 
place upon his fufFering the punifliment ad- 
judged by the laws of his country as a fit 
retribution due to his crimes. 
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Of papers and DOCUMENTS 



REFERRED TO IN THE TEXT. 
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No, I. Articles of War. 

ARTICLES contained in an aft of parliament, 22 
Geo. II. c. 33. intitled An aft for amending, ex- 
plaining, and reducing iiito one aft of parliament, the 
laws relating to the government of his Majeft/s 
fliips, veflels, and forces by fea. 

Likewife fome claufes of the aft ip Geo. III. ex- 
plaining and amending articles of the aft palled in 
the twenty-fecpnd year of his late Majefly, King 
George IL 

The following articles and orders were ejlahlijhed fivm the 
l^tb of December 1749 ; and are direEied to he uJh' 
ferved and put in epcecution^ as well in time of peace as 
in time of war p 

r. \ LL commanders, captains, and officers, in or be- Divine 
-^^ longing to any of his Majefty's fliips or veflels of "^^orflxip. 

war fliall caufe the public worfliip of Almighty God, 
according to the Liturgy of the Church of England 
eftabliflied by law, to be folemnly, orderly, and reve- 
rently performed in their refpeftive flxips; and flxall take 
care that prayers and preaching, by the chaplain in holy 
orders of the refpeftive flxips, be performed diligently 5 
and that the Lord's day be obferyed according to 
law. , 

A 2 JL AU 
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Swcarin;;;, U. AH flag officers, and all perfons in or belonging 

n-fs, fan- to his Majcft/s fhips or veflfels of war, being guilty of 
UoM ^AcT prophane oaths, curfings, execrations, drunkennefs, 
uncleannefs, or other fcandalous afkions, in deroga- 
tion of God's honor, and corruption of good manners, 
ihall incur fuch punifhment as a court martial fhall 
think fit to impofe, and as the nature and degree of 
their offence fhall defcrvc. 
Holding io- III. If any officer, mariner, foldier, or other perfon 
\^ith anwie- ^^ ^^^ fleet, fliall give, hold, or entertain intelligence, 
jny,orrebc> {q q^ ^idx any enemy or rebel, without leave from the 
kingfs Majefty, or the lord high admiral, or the com- 
miHioners for executing the office of lord high admiral, 
commander in chief, or his commanding officer, every 
fuch perfon fo offending, and being thereof convicted 
by the fentcnce of a court martial, fh^jl be punifhed 
with death, 
letter or IV. If any letter or meflage from any enemy or 

froinanefu!. rebel, be conveycd to any officer, mariner, or foldier, 
sny,orrc c . ^^ Qt^cr jn the fleet, and the faid officer, mariner, fol- 
dier, or other as aforefaid, fhaU not within twelve 
hours, having opportunity fo to do, acquaint his 
fuperior officer, or the officer commanding in chief, 
with it J or if any fuperior officer being acquainted 
therewith, fliall not in convenient time reveal the fame 
to the commander in chief of the fquadron, every 
fuch perfon fo offending, and being convifted thereof 
by the fentence of the court martial, ftiall be punifhed 
with death, or fuch other punifliment as the nature 
and degree of the offence fliall deftrve, and the court 
martial fliall impofe. 

V- AU 
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V. All.rpies, and all perfons whatfoever who fhall Spies, and 
come or be found, in the nature of fpies, to bring or inthcnatufe 
deliver any feducing letters or meflages, from any of4>^"' 
enemy or rebel, or endeavour to corrupt any captain, 

officer, mariner, or other in the fleet to betray his 
truft, being convifted of any fuch offence, by the 
fentence of the court rtiartial, fliall be ptiniflied with 
death, or fuch other punifhment as the nature and 
degree of the offence fhall deferVe, and the court 
martial fhall impofe-. 

VI. No perfon in the flee't fliall relieve an enemy ol* Reiievingan 
rebel with money, vidluals, powder, fhot, arms, am- rcbSJ ^' 
munition, or any other fupplies whatfoever, direfliy or 
indireftly, upon pain of death, or fuch other punifh^ 

ment as the court martial fliall think fit to impofe, and 
as the nature and degree of the crime fliall deferve. 

VII. All the papers, charter-pai-tits, bills of lading. Papers, &c. 
paflports, ind other writings, whatfoever, that fliall board of 
be taken, feized or found aboard any fliip or fliips, P"*"' 
which fliall be furpriaed or taken as a prize, fliall be 

duly preferved,and the very original fliall, by the com- / 
manding officer of the fliip which fliall take fuch 
prize, be fent entirdy and without fraud to the 
court of admiralty, or fuch other court or com- 
miffioners as fliall be authorized to determine whether 
fuch prize be a lawful capture, thefe to be viewed, 
made ufe 6f, and proceeded upon according to law, 
upon pain that every perfon offending herein fliall 
forfeit and lofe his fliare of the capture, and fliall ' 
fuffer fuch further punifliment as the nature and de- 
gree of his offence fliall be found to deferve, and the 7 
court martial fliall impofe. . 

A3 VIII. 1?^ 
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Talcing mo- VIII. No perfon in or belonging to the fleet, (hall 

o^tdf pnzci! ^^^ ^^^ ^^ *^y prizc^ or fhip fcized as a prize, any 

money, plate, or goods, unlefs it (hall be neceflary for 

the better fecuring thereof, or for the neceiTary ufe 

and fervice of any of his Majefty's fhips or veflels of 

war, before the fame be adjudged lawful prize in fome 

admiralty court ; but the full and entire account of 

the whole, without embezzlement, ihall be brought in, 

and judgment pafled entirely upon the whole, without 

fraud ; upon pain that every perfon offending herein 

fliall forfeit and loie his fhzre of the capture, and 

fuffer fuch further punifhment as fhall be impofed by 

a court martial, or fuch court of admiralty^ according 

to the nature and degree of the offence* 

Stripping or IX. If any fhip or veflel fhall be taken as a prize, 

^or^ none of the officers, mariners, or other perfons o« 

board her, fhall be ftripped of their (^oaths, or in any 

fort pillaged, bieaten, or ill-treated, upon pain that 

the perfon or perfons fo offending, fhall be liable to fuch 

punifhments as a court martial fhall think fit to inflidb 

Preparation X. Every flag officer, captain, and coxtunander in 

^ ^^ the fleet, who upon fignal or order of fight, or fight of 

any fhip or fhips which it may be his duty to engage^ 

or who upon likelihood of engagement fhall not make 

the neceflary preparations for fight, and fhall not in 

his own perfon, and according to his place encourage 

the inferior officers and men to fight courageoufly, 

fhall fuffer death, or fuch other punifhment as from 

the nature and degree of the offence a court martial 

fhall deem him to deferve ^ and if any perfon in the 

Yielding or A^^t fhall treachcroufly or cowardly yield or cry for 

crying for q^arter, every perfon fo offending, and being con- 

"1"^" lifted 
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Ti^ed thereof by fentence of a court martblj &all 
fuflFer death. 

XL Every perfon in the fleet, who Ihall not daly Obedience 

* , 'to orders la 

obferve the orders of the admiral, flag officer, com- batde. 
mander of any fquadron or divifion, or other his 
fiiperior officer, for aflailing, joining battle with, or 
making defence againft any fleet, fquadron, or fhip ; 
or Ihall not obey the orders of his fuperior officer as 
aforefaid, in time of action, to the beft of his power, or 
fliall not ufe all poffible endeavours to put the fame 
effijftually into execution : every fuch perfon fo of- 
fending, and being convifted thereof by the fentence 
of the court martial, Ihall fuffijr death, or fuch other 
punifhment, as from the nature and degree of the 
offence a court martial fhall deein him to deferve. 

XII. Every perfon in the fleet, who through Wlthdraw- 
cowardice, negligence, or difafleAion, flaall in time of in|°back^ 
aftion withdraw or keep back, or not come into the ^°°^ ^«^ 
fight or engagement, or fhall not do his utmofl: to 
take or deftroy every fliip which it fh^ill be his duty 
to engage y and to aflift and relieve all and every of 
his Majefty's fhips or thofe of his allies, which fliall 
be his duty to affift and relieve ; every fuch perfon fo 
offending, and being convifted thereof by the fentence 
of a court martial ihall fuffer death *• 



* EyzSt of parliament, 19 Geo. III. c. 17. fe€t, 3. this article and the 
fubfequent are explained and amended thus : " And whereas, the re- 
** ftraining of the .power of the court martial to the infiifling of the 
** punifhment of death, in the feveral cafes recited in the faid claufeSy 
" may be attended with great hardships and inconvenience ; be it enadled, 
*' that from and after the palBng of this z€t^it {hall snd may be lawfcil in 

A 4 " th« 
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Forbearing XIIL Evcry perfoD in the fleet who thi*oueh 

to purfuc an 

enemy, kc cowardice> negligence, or difaffc£lton, ihall forbear to 
purfue the chace of any enemyi pbate, or rebeli beaten 
or flying; or {hall not relieve and aflift a known 
friend in view to the utmoft of his power, being con- 
victed of any fuch offence by the fentence of a court 
martial, fhall fuffer death. 
Delaying or XIV. If when a£lion, or any fervice fhall be com- 
ing^^ fcr- niandcd, any pcrfon in the fleet fhall prefume to delay 
vice. or difcourage the faid aCtion or fervice, upon pretence 

of arrears of wages, or upon any pretence whatfoever ; 
every perfon fo offending being convidled thereof by 
the fentence of the court martial, fhall fuffer di^ath, or 
fuch other punifhment, as from the nature and degree 
of the offence a court martial fhall deem him to 
deferve. 
Deferting XV. Every perfon in or belonging to the fleet who 
running a- ^^ defert to the enemy, pirate, or rebel \ or run 

(htpi ibrei *^*y ^^^ *'*y ^^ ^** Majcfty's fhips or vcffels of war, 

or any ordnance, ammunition, ftores, or proviCon 

belonging thereto, to the weakening of the fervice, or 

yield up the fame cowardly or treacheroufly to the 

enemy, pirate, or rebel, being convidled of any fuch 

offence by the fentence of the court martial, fhall 

fuffer death. 

Defcrtion, XVI. Every perfon in or belonging to the fleet, who 

tainingdc- ^^ defert or entice others fo to do, fliall fuffer death, 

itixtxi. Qf fm-i^ otljcr punifhment as the circumftances of the 

offence fhall deferve, and a court martial fhall judge 

*' the feveral cafei recited io the faid claufcs, for the court martial to 
** pronounce fentence of death, or to inJliQfuch other punj/lmtnt as Me 
•• naimrc and degree of the offence JiiaH be found to df/crve, 

fit} 
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£t ; and if any commanding officer of any of his 
Majefty's fhips or veffels of war fhall receive or enter- 
tain a defcrter from any other of his Majefty's fhips 
or vefiels, after difcovering him to be fuch dcfertcr, 
and ihall not with all convenient fpeed give notice to 
the captain of the fhip or veffel to which fuch deferter 
belongs ; or if the faid fhips or vefiels are at any 
confiderable diflance from each other, to the fecretary 
of the admiralty, or to the commander in chief, every 
perfon fo offending, and being convicted thereof by 
the fentence of the court martial, fhall be cafhiered. 

XVII. The officers and feamen of all fhips ap- Convoys, 
pointed for convoys and guard of merchant fhips, or 
of any other, fhall diligently attend upon that charge, 
without delay, according to their inflruAions in that 
behalf; and whofoever fhall be faulty therein, and 
fhall not faithfully perform their duty, and defend the 
fhips and goods in their convoy without either divert- 
ing to other parts or occafions, or refufing or negleft- 
ing to fight in their defence if they be affiilled, or 
running away cowardly, and fubmitting the fhips in 
their convoy to peril and hazard ; or fhall demand or 
exa£l any money or other reward from any merchant 
or maflcr for convoying of any fhips or vefiels in- 
trufled to their care, or fhall mifufe the maflers or 
mariners thereof, fhall be condemned to make repara- 
tion of the damage to the merchants, owners, and 
others, as the court of admiralty fhall adjudgi^; and 
alfo be punifhed criminally according to the quality 
of their offences, b^ it by pains of death, or other 
punifhment, according as fhall be adjudged fit by the 
court martial. 

xvin. If 
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goods and 
merchant 
ditc on 
board. 



AVlll. If any captain, commander, or other officer 
of any of his Majcfty's (hips or veflels, (hall receive on 
board, or permit to be received on board fach fhip or 
veflel, any goods or merchandizes whatfoever, other 
than for the fole ufe of the fhip or veflel, except gold, 
iflver, or jewels, and except the goods and merchan- 
dizes belonging to any merchant, or other fliip or 
veflcl which may be fhipwrecked, or in imminent 
danger of being fhipwrecked, cither on the high feas, 
or in any port, creek, or harbour, in order to the 
prcferving them for their proper owners, and except 
fuch goods or merchandizes, as he (hall at any time be 
ordered to take or receive on board by order of the 
lord high admiral of Great Britain, or the com- 
miffioners for execnting the office of lord high admiral 
for the time being ; every perfon fo offending, being 
conviftcd thereof by the fentence of the court martial, 
fliall be cafhiered, and be for ever afterwards rendered 
incapable to ferve in any place or office in the naval 
fervice of his Majcfty, his heirs and fucceffors *. 



* By an after claufe in this ad, it is further enabled that from and 
after the 25th of December, 17491 ^^ any captain, commander, or other 
ofHcer of any of his Majefty's Hiipt or vefTels ihall receive on board, or 
permit or fuffer to be received on beard fuch (hip or vedel, any goods 
or merchandizes contrary to the true intent and meaning of the i8tb 
article of thii a£l, every fuch captain, commander, or other oiEcer, (hall 
for every fuch offence, over and above any punifhment inflicted by this 
a£l, forfeit and pay the value of all and every fuch goods and merchandizes 
fo receivftt or permitted or fuffered to be received on board as aforefaid, 
or the fum of 500I. of lawful money of Great Britain, at the election of 
the informer or perfon who (hall fue for the fame, fo that no more than 
one of thefe penalties or forfeitures (hall be fued for and recovered by 
virtue of this a£l. One moiety of which penalties or forfeitures (hall ba 
forfeited acd paid to tlie perfon who (hall inform and fue for the fame, 

ani 



No. I. APPENDIX* xi 

XIX If any perfon in or beJonging to the fleet Matinout 
(hall make, or endeavour to make, any mutinous at 
fembly, upon any pretence whatfoever, every perfon 
ofiending herein, and being convifted thereof by the 
fentence of the court martial, fhall fufFer death. And Scditioui 

words 

if any perfon in or belonging to the fleet ihall utter 
any words .of fedition or mutiny, he fhall fuffer death, 
or fuch other punifliment as a court martial (hall deem 
him to defcrve. And if any ofiBcer, mariner, or foldier, Contempt 
in or belonging to the -fleet, fliall behave himfelf wkh officcn- 
•contempt to his fuperior officer, fuch fuperior ofiicer 
being in the execution of his office, he fhall be punijQv- 
ed according to the nature of his offence, by the judg- 
ment of a court martiaL 

XX. If any perfon in the fleet fhall conceal any Conccalinj 

ci, t f* i_ • traitcrous 

trait erous or mutmous practice, or delign, bemg con- q^ mutinout 
vifted thereof by the fentence of a court martial, he *^«^ ^^ 
ihall fufFer death, or fuch other punifhment as a court 
martial fhall think fit ; and if any perfon, in or be*» 
longing to the fleet, fhall conceal any traiterous or 
mutinous words, fpoken by any, to the prejudice of 
his Majcfty or government, or any words, prtiftice, or 
defign, tending to the hinderance of the fervicc, and 
fliall not forthwith reveal the fame to the commanding 
officer ; or being prefent at any mutiny or fedition, 

X 

" I . I I ■ ■ . I .1 ■ ■ ■ I ^ ■ 

and the other moiety thereof, to and for the ufe of the Royal Hofpital at 
Greenwich, which forfeiture (hall be fued for and recovered by aftion of 
debt, bill, plaint, or information, in any of his Majeily's Courts of Re- 
cord at Wfjiminjier, or in the High Court of Admiralty, at the cle6Hoit 
of the informer or perion who (hall fue for the fame, and the .court (hall 
award fu:h coils to the parties as (hall be juft; and in all cafes whcro 
judgment or fenience (hall be given againft auy fuch offender, the court 
{hall with al! convenient fpced certify the fame to the lord high admiral, 
ar to the commiiTioners for executing the faid ofEce. 

ftaU 
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No perfon 
upon any 
pretence to 
attempt to 
ftirup di(^ 
turbance. 



fhall not ufe his otmoft endeavotirs to foppreis the 
fame, he fhall be punifhed, as a court martial fhall 
think he deferves. 

XXL If any perfon in the fleet fhall find caufe of 
compl^unt of the unwholefomenefs of the vifhial, or 
upon other jufb grounds, he fhall quietly make the 
fame known to his fuperior, or captain, or commander 
in chief, as the occafion may deferve, that fuch prefent 
remedy may be had, as the matter may require ; and 
the faid fuperior, captain, or commander in chief, fhall 
as, far as ,he is able, caufe the fame to be prefently 
remedied, and no perfon in the fleet, upon any fuch 
or other pretence, fhall attempt to flir up any difhirb* 
ance, upon pain of fuch punifhment as a court martial 
fhall think fit to infliA, according to the degree of the 
ofience. 

XXIL If any officer, mariner, foldier, or other 
perfon in the fleet, fhall flrike any of his fuperior 
officers, or draw, or offer to draw, or lift up any 
weapon againfl him, being in the execution of his 
office, on any pretence whatfoever, every fuch perfon 

4 

being conviAed of any fuch offisnce, by the fentence 
Quarrelling;, of a court martial, fhall fuffer death ; and if any of- 
ficer, mariner, foldier, or other perfon in the fleet, 
fhall prefume to quarrel with any of his fuperior 
officers, being in the execution of his ofl!ice, or fhall 
difobey any lawful command of any of his fuperiox' 
officers } every fuch perfon, being convicted of any 
fuch oflTence by the fentence of a court martial, fhall 
fufier death, or fuch other punifhment as fhall, accord- 
ing to the nature and degree of the oflFence, be inflicted 
upon him, by the fentence of a court martial. 

xxin- If 



Striking a 

fuperior 

officer. 



Difobedi- 

ence. 
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XXIII. If any perfon in the fleet fhall quarrel op righting, 
fight with any other perfon in the fleet, or ufe re- 
proachful or provoking fpeeches or geftures, tending Provoking 
to make any quarrel or difturbance, he fhall upon ^^ "' 
being convifted thereof, fuffer fuch punifhment as the 
offence fhall deferve, and a court martial fhall impofe. 

XXIV. There fhall be no wafleful expence of any Embezzle- 
powder, fhpt, ammunition, or other flores in the fleet, ^^ 
npr any embezzlement thereof, but the flores and pro- 
vifions fhall be carefully preferved, upon pain of fuch 
punifhment to be inflidled upon the offenders, abettors, 
buyers, and receivers (being perfons fubje^t to naval 
difciplinc) as fhall be by a court martial found jufl in 

that behalf. 

XXV. Every, perfon in the fleet, who fhall unlaw- Burning a 
fully burn, or fet fire to any magazine or flore of fhip, &c.' 
powder, or fhip, boat, ketch, hoy, or veffel, or tackle, 

or furniture thereunto belonging, not then appertain- 
ing to an enemy, pirate, or rebel, being con vidled of 
any fuch offence, by the fentence of a court martial, 
fhall fuffer death. 

XXVI. Care fhall be taken in the conducing and Stecringand 
fleering of any of his Majefly's fhips, that through ^t"&c? 
wilfulnefs, negligence, or other defaults, no fhip be 
flranded, or run^ upon any rocks or fands, or fplit, or 
hazarded, upon pain, that fuch as fhall be found guilty 
therein, be punifhed by death, or fuch other punifhi* 

ment as the offence by a court martial fhall be judged 
to deferve. 

XXVII. No perfon in or belonging to the fleet fhall sleeping, 
flecp upon his watch, or negligently perform the duty "ndlorfak 
Jmpofed on him, or forfake his flation, upon pain of »ng » ^U- 

- , tion' 

d?ath| 
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deaths or fuch other puniihment as a court martial 
fhall think fit to impofe» and as the circumftance of 
the cafe fliall require. 
Uiada. XXVin. All murders committed by any perfon in 

the fleet, (hall be puniflied'with death, by the fentence 
of a court martiaU 
aiiiliHii|w XXIX. If any perfon in the fleet, fliall commit the 

unnatural and deteftable fin of buggery or fodomy, 
with man or beaft, he fliall be puniflied with death, 
by the fentence of a court martial. 
^^'^y* XXX. All robbery committed by any perfon in the 
fleet, fliall be puniflied vnth death, or otherwife, as a 
court martial upon confideration of circumftances fliall 
find meet. 
Tilft maU XXXI. Every officer or Other perfon in the fleet, who 
*^'* fliall knowingly make or fign a falfe mufter or mufter 

book, or who fliall command, counfel, or procure the 
making or figning thereof, or who fliall aid or abet any 
• other perfon in the making or figning thereof, fliall, 
upon proof of any fcich offence being made before a 
court martial, be cafliiered, and rendered incapable of 
further employment in his Majefty's naval fervice. 
^PPT^- XXXII. No provoft martial belonging to the fleet 

and keeping fliall rcfufe to apprehend any criminal, whom he fliall 
be authorized by legal warrant to apprehend y or to 
receive or keep any prifoner committed to his charge ; 
or wilfully fuffer him to efcape, being once in his 
cuflody ; or difmifs him without lawful order ; upon 
pain of fuch punifl^ment as a court martial fliall deem 
Bimg'tngof. him to deferve. And all captains, officers, and others 
|M«u(h.Ticia in the fleet, fliall do their endeavour to deteft, appre- 
hend, and bring to punifliment all offenders, and fliall 
aflifl: the officers appointed for that purpofe therein, 

upon 
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upon pain of being proceeded againft, and punlihed 
by a court martial| according to the nature and degree 
of the offence. 

XXXIII. If any flag officer, captain^ or commander, Behaving 
or lieutenant belonging to the fleet, fhall be conviftcd "ni*a^n ofl 
before a court martial, of behaving in a fcandalous, in- ^^^'^• 
famous, cruel, opprcffive, or fraudulent manner, un- 
becoming the charafter of an officer, he fhall be dit- 
mifled from his Mjtjeft/s fervice. 

XXXrV. Every perfon being in aft ual fervice, and Mutiny, de- 
full pay, and part of the crew in or belonging to any o^cdi^lice 
of his Majefty's fhips or veffels of war, who fhail be ]!^^^ ?** 

\, , _ inorc,inthe 

guilty of mutiny, defertion^ or difobedience to any law- king's do* 

ful command, in any part of his Majeft/s dominions 

on flbiore, when in aAual fenrice, relative to the fleet, 

ihall be liable to be tried by a court martial, and fuffer 

th^ like puniflunent for every fuch offence,, as if the 

fame had been committed at fea, on board any of his 

Majefty's fliips or veffels of war, 

XXXV. If any perfon who fliall be in aftual fer- crimci 
vice, and full pay. in his Maiefl:y's fliips and veffels of committed 

^ . 'n onlhorcout 

war, flialL como^it upon the more, in any place or of theking's 

places out of his Majefty's dominions, any of the ^^^'^^^^'^ 

crkaes punifli^le by thefe articles and orders, the per- 

foo. £q offending fliaU be liable to be tried and puniflied 

lor the* fame, in like manner, to all intents and pur- 

poies, as i£ the faid crimes had been committed at feaj^ 

on board any of his Majefty^s fhips or veffels of war. 

XXXVI* All other crimes, not capital, committed crimes not 
by\ftny perfon or perfpns in the fleet, which arc not ?"^^V°^ 
mentioned in this adl, or for which no punifhment is 
hereby diredled to be inflifted, fliall be puniflied ac- 
jcording to the laws and cuftoms in fuch cafes ufed at fea. 

No. n. 
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No. II. Courts Martial Statutes. 

AhftraEi of Se&ions refpeEling Courts Martial^ contained in 
the Aa of Parliament^ 22 Geo. IL r. 33, intitleJ, An 

. ASl for amending^ explaining^ Vc, reducing into one A5f \ 
of Parliament the Laws relating to the Government of 
His Majejip Ships, Vejfels, and Forces by Sea ; likewife, 
Claufes of Amendment in the AB i^Geo. III. c. 17. 

Section III. 
th^ "**'*^ N ^ P^^^^° convifted of any ofFcncc fliall by the 
years im- fcntcncc of any court martial be adjudged to be 

**°™«" • imprifoned for a longer term than the fpace of two 
years. 

Seftion IV. 
Jurifdiaion Nothing Contained in the articles of war fhall cx- 
martiai. tend, or be conftrued to extend, to impower any court 
martial to be conftituted by virtue of this aft, to pro- 
ceed to the punifliment or trial of any of the offences 
fpecified in the feveral articles (other than the offences 
fpecified in the 5th, 34th, and 35th articles and orders) 
which mall not be committed upon the main fea, or 
in great rivers only, beneath the bridges of the faid 
rivers nigh to the fea, or in the haven, river, or creekj 
within the jurifdiftion of the Admiralty ; and which 
{hall not be committed by fuch perfons as, at the time 
of the offence committed, fliall be in aftual fervice, 
and full pay in the fleet or (hips of war of his Majefty, 
his heirs or fucceffors, fuch perfons only excepted, 
and for fuch offences only as are defcribed in the fifth 
article of war* 

Seftion 
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3rvii 



Seftion V. 
Ndthitig in this afft cdntaihed, fhall extend, ortjtf No land of- 
conftrued to extend, to impbwer a©y court martial, to ^^H °q ^/ 
proceed to tlie punifhment or trial of any land officer ^^^ 
or foldier, on board any tranfpoft fllip, for any of- 
fences fpecrfied in the feverii articles in this aft. 

Seftion Yt 
Thelordhigh admiral of Great Britain, or the commif^ Commif- 

fioh$ to bfe 

fioners for executing the office of lord high admiral of granted to 
Great Britain, for the time beitig, fhall have full 'oum mar* 
power and authority fo grant cdmmiffions to any officer ^^^^* 
commanding in chief any fleet j or fquadron of fliips of 
^ari to can and aflemblc courts martial, confifting of 
commanders and <:^aptainsj And that in cafe any officer to devolve 
.»,™„<ii.g i. d,-,ef ™y fl« o, ni»d„. of n.p. of --a 
waf (who fhall be authorized by the lord high ad- ^^^ com- 

I* . -^ * mandofa 

xniral^ or the fcommiffioners foi' executing the office of flcetorfqua* 
lord high admiral, for the time being, to cat! and af^ ^^* 
femble courts martial, in* foreign parts} fhall happen 
to die, or be Recalled, or removed from his com- 
tnand, then the officer upon whom the comtnand of 
the faid fleet oi* fquadi'on fhall devolve, arid fo from 
time to time, the officer^ who fhall hive the command 
of the (aid fleet or fquadron, fhall have the faitie poWcl^ 
to cill ind affTemble courts martial, as the firfl com;* 
Dlander in chief of the faid fleet or fquadroii Was in<* 
Vefled with, 

Scaion VII. 
No commander in chief of any fleet or fquadron of ^o cdm* 
his Majefly's fhips, or detachment thereof, coniifling Sief in fo- 
of more than five fhips, fhall preflde at any court mar*. J" ^rjfij^* 
tial, in foreign parts, but that the officer next in com- « a court 

- martiil* 

xnand to fuch officer commanding in chiefj ihall hold 

3 fuch 
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fuch court martial, and prefide thereat ; any law» 
cuftoniy or ufage to the contrary notwithflanding. 

Seftion VIU. 

Command- In Cafe any commander in chief of any fleet or (qua* 

uchmenti dron of his Majeft/s fhips or vefTels of war, in foreign 

^wcre*to P^^*** ^''^ detach any part of fuch fleet or fquadron, 

bold coum every commander in chief fhall, and b hereby autho- 

rlfed and required^ by writing under his hand, to 

impower the chief commander of the fquadron or 

detachment, fo ordered on fuch feparate fervice (and 

in cafe of his death or removal, the oflker to whom 

the command of fuch Separate fquadron or detachment 

Ihall belong^, to hold courts martial, during the time 

of fuch feparate fervice, or until the commander of the 

faid detachment for the time being, fhall return to his 

commander in chief, or fliall come under the command 

of any other his fiiperior officer^ or return to Great 

Britain or Ireland. 

SeAion IX. 
rive (hxps If any five or more of his Majefty's fliips or veflek 
ienror'^ok- of war {hall happen to meet together in foreign parts, 

hoid'courts *^^^ ^^ '^^ ^"^^ ^^'^^ ** ^**^ ^ lawful for the fenior 
martial and oflicer of the faid fliips or veflcls to hold courts mar- 

prcfidc# 

tial, and prefide thereat, from time to tirne^ as there 
jhall be occafion, during fo long time as the faid fhips 
or veflels of war, or any five or more of them ihalt 
continue together. 

Seaion X. 
Xfamateri- That wherfc any material objeftion occurs, which 

al objedion i . . <- ' . > . 

to the fc- may render it improper for the pcrion who is next 
5n°eom- ^' in command to the fenior ofiicer, or commander in 
mmd, the chief of any fleet or fquadron of his Majefty's fhips of 

war 
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wa^ in foreign parts^ to Hold courts martial, or prefide ^^^*^ "?y 

- be ippoint- 

thereat, in fuch cafe it {hall be lawful for the lord ed to hold 
high admiral, or commiffioners for executing the office ^^^ """ 
of lord high admiral for the time beings as alfo the 
commander in chief of any fuch fleet or fquadron of 
his Majefty's fliips in foreign parts refpeftively, to 
appoint the third officer in commahd, to prefide at, or 
hold fuch court martial. 

Seftion XI. 
it fhall be lawful for the lord high iadmiral of Great in &nai 
Britain, or the commiffioners for executing the office ireUnd^tlM 
of lord' high admiral for the time being, and they are ^^''^^ 
hereby refpcftively authorized from time to timej as point the 

_____ _ 1. r% ^ /Y* firft, fecond, 

mere Inall be bccauon, to durecc any flag officer or or third of. 
captain of any of his Majefty's fhips of war^ who fliall ^"^a^intny 
be in any part of Great Britain or Ireland, to hold port to hold 

, ^ couru mar* 

courts martial^ in any fuch ports, provided fuch flag tial. 
officer or captain be the firfl, fecond, or third in com« 
mand in fuch port, as fhall be foiind mofi expedient, 
and for the* good of his Majefty's fervice; and fiich 
flag officer or captain, fo direAed to hold courts mar- 
tial, fhall prefide at fuch court martial, any thing herein 
contained to the contrary notwithflanding* 

Seftion XII. 
No courts martial to be held or sippointed by virtud Court mar- 
of this prefent aft, fhall confift of more than thirteen conM^of ** 
or of lefs than five perfons, to be compofed of fuch ^?^^ ^^^ 

* ' *^ thirteen or 

flag officers, captains, or commanders then and there lefs than fivs 

prefent, as are next in feniority to the officer who pre^ niority to * 

fides at the court martial. JefiS*^ 

Seftion XIH* 

. Nothing herein contained fhall extend, or be con- i*artic«iar 

A J 1 t 1 i J number boC 

Itrued to extend, to authorize and impower the lord u> be m£qm» 

^ B 2 high. 
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tinned by high admiral^ or the commiflioners for executing the 
ty or officer office o£ lord high admiral, or any officer impowered 
^ wdbT!^ *^ ^°*^ ^^^^^ martial, to dircft or afccrtain the par-^ 
hold cdurtt ticular number of perfons of which any court martial^ 
to be held or appointed fay virtue of thi^ prefent aft> 
&aU confift. 

Seaion XIV. 

in What In cafe any court martial fhall be appointed to be held 

Sandcrt*' *^ *^y P^*^^ where there are no Icfs than three, nor yet 

Akayai&il. {q many as five oBkers of the degree and denomina^ 

tion of a poft captain,' <»: of a fiiperior rankj to be 

found, then it fhall be lawful for the officer, at the) 

place appointed for holding fuch court martial, who 

£s to.prefide at the fame, to call to hid affiftance as 

lihany of the commanders of his Majefty's vefiek, under 

l^e rank and degree of a poft captain, as, together^ 

with the poft captains then and there prefent, will 

make np the number of five, to hold fuch court martiaL 

Seftion XV. 
Ko nien«' No meraiycr of smy court martial^ after the trial is 
fliore before bcgun, fhall go OQ fh<)re till fentence be given, but 
remain on board the fhip^ in which the court fhall 
firft afiemble, except in cafe of ficknefs, to be judged 
of by the court, upon pain of fading cafhiered from his 
Majeftjfs fervice; nor fhall the proceeding? of the 
faid court fae delayed by the abfence of. any of it* 
members, provided a fu^cient nmnber doth remain 
to compofe the Caid court, which fhall and is hereby 
required to St from day to day (Sundays always ex« 
ccptcd), until the fentence be given*.. 

■l ——^11^— I I I I Ml I 11 >i ■ ■ 

* It laving been found by experiencei that the confining menbert 
'•£ coum martial to the fh'pi in which fuch courti mirtial were ordered 



fentence be 
Hiven. 
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Seaion XVI. 

Upon gll trials of offenders by any court marfial, all Form o£ 
/the officers prefcnt who ai-c to conftitute the faid court adminifto^- 
.ixsotial^ fliall before they proceed to foch trial, take *^' 
'fuch oath as is herein after mentioned, upon the Holy 
Evangdifts, before the court ; which oath the judge 
.advocate, or hi^ deputy, or the pcrfon appointed to 
officiate as fuch, is hereby authorized and required tp' 
^minifter in the words following, (that is to fay) ; 

I, A. B. do f wear J that I wll duly adfnwtfler ju/lice^ 

joccording to the artieks <ind orders efiablijhed by an aR 

pajfedin the twenty-fecond year of the reign of his Majejty^ 

King George IL for amending^ explaining^ and reducing 

into one oB ofparliament^ the lan^s relating to the govern-- 

ment of his Majejl^sjhips^ vejfelsj and forces byfea^ without 

fartiality^ favour ^ or t^eBion f and if any cafe Jbcdl arifi ' 

which is not particularly mentioned in the faid articles and 

^ders^ I will July adminifier jti/li^e according to tny con» 

fcienciy the hefl of my underfandingy and the cttft&m of the 

navy in like cafes ; and I do further fweary thai I will not 

ttpon any account, at any time wbatfbever, d^lofe or difcovet 



•^0^ 



to be tHcmUedi until fentcnce ws^ ^ven, had been ittended with great 
inconvenience aad prejudioe to the healths of officeis fummoned to attend 
aft members-^— By i9X^eo. IJI. cap. 17. feft. 1, a. this daufe of the 
aift is rtpeaUi and fkadt void tip all indents anipurpofts. Provided always 
that the proceedings of any court martial (hall not be delayed by the 
abfcnce of any of ita membeis, wheo a ^f&cient nimber doth remain t» 
icompofe fuch court, which ia required to fit from day to day (Sunday 
always excepted) until the fentencc be given. And no member of th« 
faid court maitial fliaH abfem himfelf from the faid court, during the 
whole conrfe of the trial, upon pain of being calhiered from his Majefty^a 
fervtce, except in cafe of ficknefs, or other extraordinary aad iadifpenfiblf 
c^ccafijoji, to be judged of by the iaid coUrt, 



Wtt , APPENDIX. No. IL, 

the vote or opinion of any particular member of this court 
martial, urdefs thereunto required by aB of parliament. 

So help me God. * 
Oath to be As fpon as thc faid oath fliall have been adminiftercd 

iammiiter- 

5d to the to the relpe^tive members, the prefident of the court is 
ciier * ^^^ hereby authorized and required to adminifter to the 
judge advocate, or the perfon officiating as fuch, an 
oath in the following words } 

/, A*B, dofwear, that I will not, upon any account, at. 
e^ny time whatfoever, difclofe or difaover the vote or opinion 
of any particular member of this court martial, unlefs theren 
t^nto required by aB of parliament, 

^ So help me God. 

Scaion XVIL 
Court may Jn cafe any perfon in the fleet, being called upon ta 

punifli per- . ' . , /i ,i i- /. 

{onarefufing give evidence, at any court martial, mall refute to 
de^c^ or*' &^^ evidence upon oath, or fhall prevaricate in his 
prcvancat- evidence or behave with contempt to the court, it 

ing^ or DC- ^ 

having with fliall and may be lawful for fuch court martial to 
punifli every fuch offender by imprifonment, at the 
difcretionof the cpMrt ; fuch imprifonment, not to con- 
tinue longer than three months, in cafe of fuch re- 
fufal or prevarication, nor longer than one month in 

Witncflca ti^e ^afe of fuch contempt. And that all and every pcr- 

committmg * . . 

perjury how fou and perfon who fliall commit any wilful perjury, 
euted. " in ^ny evidence or examination, upo^ oath at any 
fuch court martial, or who fliall corruptly procure or 
fuborn any perfon to commit fuch wilful perjury, fliall 
^nd may be profecuted in his Majefl/s court of King's 
Bench, by indi£hnent or information, and every ifi^e 
joined in any fuch indictment or information, fliall be 
tr^ed by good and lawful men of the countv of ]^iddle- 
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fex, or fuch other county as the faid court of King's 
Bench fliall direft ; and all and eyery perfon and per- 
sons, being lawfully .convifted upon any fuch indiiEl- 
ment or information, fliall be puniflied with fuch pains 
and penalties as are infli£led for the like offences re- 
fpeftivcly, by two afts of parliament, the one made in 
the fifth year of the reign of Queeti Elizabeth, intitledy 
An aBfor pnnijbment ofjuch perfotu -as Jhatt procure or com" ^ eUz. c. 9. 
mit any wilful perjury ; and the other made in the fecond 
year of the reign of his prcfent Majefty, intided. An a^ a G«o. II. 
for the moreeffeBualpreventing and further punijhment offor^ 
gery iperjuryy and fubornation of perjury: and to make it felony 
tojleal bonds, notes, or other fecurities for payment of money. 

Seftion XVffl. 

And be it further enafted by the authority afore- The offence 
faid. That in every informa^fion or Jndiftment to be fjtforthia 
profecuted by virtue of this aft for any fuch offence, ^^y}^^^^- 
it fliall be fufiicient to fet forth the offence charged 
upon the defendant, without fetting forth the com- 
mif&on or authority for holding the court martial, and 
^ without fettingforth the particular matter tried, or to be 
tried, directed, or intended to be tried before furh court, 

Seftion XIX. 

No fentencc of death given by any court martial Sentences of 
held within the narrow feas (except in cafes of mutiny) ceptmcaf« 
fliall be put in execution till after the report of the ^^tTo"u^' 
proceedings of the faid court fliall have been made to executed 

, • , , without di- 

the lord high admiral, or commiflioners for executing reaiona 
the oflice of lord high admiral, and his or rheir dire- admiralty 
tions fliall have been given therein 5 and if the faid *«• 
court fliall have been held beyond the narrow feas, 
then fuch fentence of death flial} not be carried into 

B 4 execution 
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cxccation bat by order of the commander of the fleet 
or fquadron wherein fimtence was pafled ; and in cafes 
where fentence of death ihall be pailed in any fqtiadron^ 
detached from any other fleet or fquadron upon a 
feparate fervice, then fuch fentence of death (except 
in cafes of mutiny) (hall not be put in execution^ but by 
<^rder of the commander of the fleet or fquadron from 
ivliich fuch detachment Ihall have been maJe^ or of the 
lord high admiral^ or commiflioners for executing the 
office of lord high admiral; and in cafes where fentence 
of death ihall be pafled in any court martial held by 
the fenior officer of five or more of his Majefty's £hip$ 
which fliall happen to meet together in foreign parts, 
purfuant to the power herein before given, then fuch 
fentence of death (except in cafes of mutiny) fhail not 
be carried into execution, but by order of the lord 
high admiral, or commiffioners for executing the oflice 
of lord high adpiiral. 

Se£Uon XX. 

Judge ad. The judge advocate for tl^ time being, ot. any fleet, 

admmifler. ^^ ^** deputy, ihall have full power and authority, andt 

oathitowxt- jg hereby required to adminiiler an oath to any wit- 

neis, at any trial by court martial ; and in the abfence 

of the judge advocate and his deputy, the court martial 

fhall have full power and authority to appoint any per«i 

fon to execute (he office of judge advocate, 

SeAion XXI. 

nU aft to AH the powers given by the feveral articles and 

MTith regard ordcrs eflabUfhed by this aA, fhall remain and be in 

feipi toS.''^ fuU force with refpeft to the crews of fuch of hi« 

Majefly*s fhips as fhall be wrecked, or be otherwife lofl 

or deilroyed ; and all the command, power, and 

siuthority given to the o^cqrs of the faid fhlp or fhips 

Oialt 
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£ball remain and be in full forjce, as effefhially as if 
Juch fhip or fhips to which they did belong were not 
fo wrecked, loft, or deftroyed, until they fliall be regu- 
larly difcharged from his Majeft/s further fervice, ox 
removed into fome other of his Majefty's fhips of war, 
or until a court martial fhall be held, purfuant to the 
cuftom of the navy in fuch cafes^ to enquire into the 
icaufes of the lofs of the fjud fhip or ^ps \ and if upon 
iuch enquiry it fhall appear by the fentence of th^ 
court martial that all or any pf the officers or feamen 
of the faid fhip or fhips did their utmofl to preferv^ 
get off, or recover the faid fhip or fhips, and fince the 
lofs thereof have behaved themfelves obediently tp 
their fuperior officers according tp the difcipline of 
the navy, and the faid articles and orders herein be^ 
fore eftablifhed, then all the pay and wages of the faid P^ of ftkli 
officers and feamen^^ or of fuch of them as fhall have fcivwL 
done their duty as aforefaid, fhall continue and go on, 
9nd be paid to the tim^ of theii^ difcharge or deaths pc 
If they fhall be then alive, to the time of the holding 
of fuch court martial, or removal into fome other o£ 
his Majefty's fhips of war ; and every fuch officer and 
feaman of any of his Majefty's fhips of war, who, after 
the wreck or lofs of his fhip, fhall a£^ contrary to 
the difcipline of the navy, and the feveral ^ticles and 
orders herein before eftablifhed, or any of them, fhall 
be fentenced by the faid court martial, and punifhed 
as if the fhip to which he did belopg was not fb wreck* 
ed, loft, or deftroyed. 
' Seftion XXII. 

All the pay and wages of fuch officers and feamen Contiait* 
of any of his M^efly's fhips as are taken l^ the enemy, wages to 

and 
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be- and upon enquiring at a court martial (hall appaarby 
lh?prukcn the fentcnce of the faid court to have done their ut» 
by aji cue- jjj^fl. ^^ defend the faid (hip or fhips, and fince the 
taking thereof, to have behaved themfelves obediently 
to. their Ibperior officers, according to the difcipline of 
the navy, and the faid articles and orders herein before 
eftablifhed, (hall continue and go on, and be paid, front 
the time of their being fo taken, to the time of the 
holding of fuch court martial, or until they (hall be 
regularly difcharged from his Majefty's fervice, or re^ 
moved into fome other of his Majeft/s fhips of war, 
or (if they (hall die in captivity, or not live to the 
time of the holding of fuch court martial) to the time 
of their death, in fuch manner, and not otherwife, as 
if the faid ihip or (hips to which they did belong r^ 
ipe£tively, was not or were not fo taken. 

Se£Uon XXIII. 
to bTtried ^^ pcrfon or perfons, not flying from jufticc, fhall be 
»fter • ccr- tried or punifhed by any court martial for any offence 
to be committed againft this a£V, unlefs the complaint 
of fuch offence be made in writing to the lord high 
admiral for the time being, or any commander in chief 
of his Majeft/s fquadrons or fhips impowered to hold 
courts martial, or unlefs a court martial to try fuch 
offender ihall be ordered by the faid Jord high admiral, 
or the faid commifHoners, or the faid commander in 
chief, either within three years after fuch offence fhaH 
be committed, or within one year after the return of 
the ihip, or of the fquadron to which fuch offender 
fhall belong, into any of the ports of Great Britain or 
Ireland, or within one year after the return of fuch 
offender intp Great Britain or Irekmd. 

No. III. 
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No. III. Particulars relative to the Cafq 
of conftituting a Court Martial to try the 

Earl of TORRINGTON. 

•T^HE conftituting of a court martial to try admiral 
Earl Torrington, in the reign of William HI. 
was the fu})je£t of much debate, in both houfes of 
parliament. The king was refolved it fhould be by a 
a court martial, but the earl and his friendsj main«r 
tained a right of being tried by his peers. Doubts were 
fiarted on the one fide, as to the pow.er of the ad- 
miralty ; for though it was admitted that the lord high « 
admiral of England might have iflued a commiffiou 
for trying him, yet it was queftioned whether any fuch 
authority was vefted in the commiflloners of the ad- 
miralty or not $ and though fom^ great lawyers gave- 
their opinions in the affirmative, yet it was judged ex* 
pedient, to fettle fo important a point by the adthprity 
of parliament *, 
To obviate thefe difficulties a bill was brought in^ 

for vefting in the commiffioners pf the admiralty the 

» 

fame power in regard to granting commiffions, which 
was already vefted by law ii) the lord high admiral of 
England f , 

The king appointed at the time 9 new board pf ad« 
miralty, compofed of feven members in^ead of $ve, as 
had been formerly, and to this bpar4 it was, that the 
intended a£t gave the power of appointing courts mar« 



r - » ■ ■ ■ 

f Campbell's Admiralt, vol. ii. p. 338. 
'I' Stat, a Wiiliam and Mary, feff. t. c^p. s. 
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tial for the trial of any officer of what rank foever, as ^, 
lord high admiral might do* • 

On the third reading of this bill in the houfe of 
peers it occafioned warni debates ; it was> howerer^ 
carried l^y a majority of two only^ and many of the 
lords entered their protefts for the following reafons. 

<< Becauie this bill gives a power to coxnmiffioners 
^ of the admiralty to execute a jurii<li£tion, which, by 
w the aft of the 13 Car. IL intitled, j4n aii for eflom 
^ bUJhing articles and orderly for the regelating and better 
^ government of his Majefifs navy^ Jhips ff ivar, and 
^fnrces by fea^ we conceive they had not ; whereby 
ff the Earl Torxington, may come to be tried for hi^ 
<i life, for faAs committed feyeral months before this 
^ power was given or defired } we think it reafonabltt 
¥ that every man ihould be tried by that law that wa» 
P known to be in force when the crime was committed. 

• m A 

<f It i^ by virtue of the faid aft of 1 3 Charles IL 
^ that the Earl of Torrington was judged by this houfe, 
f f not to have the privilege of a peer of this realm, for 
ft any offences committed againft the faid aft ; and 
f< theicc is no other law as we conceive by which the 
5<faid earl coukl have been debarred from enjoying 
« the privilege of a peer of this realm 5 which aft 
(< making no mention of commii&oners of the ad-^ 
^ miralty, but of a lord high admiral only, by whofe 
^ authority all the powers given by that aft, are to be 
f exerciied, and without whofe confcnt fingly, no fcn- 
^ tence of death can be executed, we think it of 

r 
f The Hiftory and Froceedingt of tbc Houfe of Lords, vol. i. p. 405. 

<< dangerous 
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*< dangerous confequence to expound a law of this 
•* capital nature^ otherwifc than the literal words dcf 
w import. As we conceive it without precedent to pafs 
*< even explanatory laws, much lefs fuch as haVc a f cftro- 
** fpeft in them, in cafes of life and death 5 fo we think 
«< it not at all neceffary to make fuch a precedent at this 
<* time, there being an undoubted legal way already 
« eftablifhed to bring this carl to a trial, by a lord high 
« admiral. 

<« Thirdly, the judges have unanimoufly declared^ 

f* that the law marine was no where particularifed ia 

•* their books, whereby the power or jurifdiftion of 

« the lord high admiral may be afcertained, fo that 

« praftice is all we know of it.; we conceive it unpre- 

«* cedented and of dangerous confequence, that the 

" jurifdi<n:ion exercifed by the lord high admiral, fhould 

•« by a law be declared to be in the commiffioners of 

** the admiralty, whereby an unknown and therefore 

w unlimited power may be eftablifhed in them.'* 

C Rivers J ' Bathy 

1 Huntingdon^ Grenvilk^ 
I RochefteTy 
I Stamfordy 
Signed, ^ Dartmouth^ 
I Oxfordy 

I Macclesfieldy ^ 

I Thomas Roffeti' Wepnoutb^ 



Herbert^ 

Craven^ 

% Exorij 

Bolfimy 

J.BndgnvOfify'^ 
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No. IV. Opinion of Dodor Paul^ upon 
the Caie where an equal Number of 
Members at a Court Martial were on 
each Side. 

To the Right Homurahli the Lords 
Ccmmiffumers for exeeuting the cffici 
of Lord High Admiral^ \Sc» 

Maf it pleafe your lordifaips^ 

1[ N humble obedience to your lordfliips' commands 
fignified to me by Mr. Winnington, your lordfhips' 
folicitor^ referring to me a letter from Mr. Atkins, 
deputy judge advocate of the deet, fetting forth, that 
upon a debate, a certain matter was put to the vote at 
a court martial, upon which there appeared to be equal 
numbers, the preiident included, viz. four againft foiur \ 
Upon which a motion was made and agreed iOy that 
' iince an equality of votes may happen in fomc material 
cafes, therefore that a letter fhould be wrote to your 
lordfbips for your opinion, what may be proper to be 
done when a matter is put to the vote, and the num«* 
bers are equal on both fides, the prefident included, 
and how that matter is to be determined, directing me 
to lay before your lordihips my humble fcntiments upon 
this cafe* 

I with great fubmiffion certify your lordfbips, that 
by the laws of this realm, where there are a number of 
judges appointed to adjudge a point of law or faA, the 
fame, muft be fettled and decreed by a majority in the 
's Bench, Common Pleas, and court of Exchequer ; 

there 
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' I 

there are in each four judges^ the chief is vefted Viitii 
fuperior dignity, not much unlike a prefidqit ; but, in 
decifions, if two puifne judges diflent from the chief» 
and one puifne judge agrees with him, no judgment in 
fuch cafe can be given. In the court of delegates 
where the lord high chancellor appoints a number of 
judges, if at any time, upon an ordinary aA or fentence 
the court happens to be divided no order or fentence, 
can be obtained, though there is. always a perfon of 
fuperior diftinftion placed at the head of every fuch 
commiiCon of delegates. 

I therefore conceive, that a court martial fhould 
obferve the fame reafonable rules that other courts of 
juftice comply with 5 the point at iflue may be recon- 
fidered by the fame judges, and if they fhould alter 
their opinions, that may produce a final determination 
of the point in queftion ^ but if the feveral members of 
of the court martial adhere to their firft opinion, upon 
which there is an equality, I think the queftion muft 
remain undecided. 

G. PAUL. 
DoBors Commons y 28/A 
of June^ i^/^6. 



Letter 
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No. V: Letter from the Members of the 
Coart Martial on Admiral Keppbl^ to 
the Admiralty, relative to their long 
Confinement. 

XT AVING DOW been in confinemeint fix and tkirty 
daysj fince we firft aiTembled to fit on the trial of 
Admiral Keppel, greatly to the prejudice of our healths^ 
we cannot in juftice to the fenrice to which we have 
the honour to belong, and to thofe officers who may 
l)e hereafter required to fubmit to like injuries, let 
pafs an opportunity, that appears to us fo proper fof 
teprefenting to the lords of the admiralty, how much 
we lament that officers of our rank fhould, by law, be 
made liable to fo fevere an hardfhip, which, from any 
reafon occuring to us^ we cannot conceive to be necef^ 
fsur^y, eitherto the parties on whofe account a court mar- 
tial is hcld^ ufeful to the public, or confident with the 
charafter of officers who are called on to fit as judges \ 
from thefe confiderations weare defirous to make known 
our fentiments to their lordfiiips, in hopes they will take 
fuch meafures, as may appear to them to be requifite, 
for the removal of an oppreffion fo long and fo juftly^ 
complained of, and which we flatter ourfelves their 
lordihlps will more readily acquiefce in, when it is con- 
fidered, that, the judge advocate, who is a pact of the 
court, is at liberty upon every adjournment to retire, 
whilft the judges are obliged to continue in confine- 
ment^ 



• • • 
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menty however long it may be^ till fentence (hall be 
given, 

We are, &c. 

1 _ 

T. Pye^ J. Mvutray^ 

R, RodJantp C. Boteleri 

T. Penny M. Arbuthnctf 

arf. Duncan, F. 5. Drake^ 

J* Montagu, W. Bonnet, 

M. Milhank, J. Cranftoun. 
Court Room, Portfinouti, 
1 1*6 February, 1779. 

To Philip Stephens^ Efq. 

No. VI. Letter from Mr. Stephens to 
Admiral Sir Thomas Pye,- and order 
of Council eftablifhing a firft Captain to 
Flag Officers. 

Sir, %th of June, I779#- 

TT AVING communicated to my lords commiffioners 
of the admirahy your letter of the 7th inftant, 
refpeAing the propriety of Captain Kempenfelt, firft 
captain to admiral Sir Charles Hardy, fitting at a court 
martial above a fenior captain ; I am in return com- 
manded by their lordfhips, to fend you herewith a 
copy of his late Majeft/s order in council, eftablifhing 
ft firft captain to flag ofiicers, having the command of 
a fleet or fquadron of twenty fhips of the line, with 
the fame rank as is allowed to the firft captain to the 
admiral and commander in chief of the fleet, under 
which eftabliihment Captain Kempenfelt has been-ap- 

c pointed 
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pointed firft captain to Sir Charles Hardf^ and to refer 
you to the third article of the General Printed Inftruc- 
tionsy under the head of Rank and Command^ by which 
you will fee> that he is, as fuch, to be eftcemed as a rear 
admiral^ and to take place at all councils of war^ and 
alfo at courts martial^ next to the junior rear admiraL 

I am^ &c. 

PHILIP STEPHENS. 
AdnuralSir Thomas Pte« 

< 

At the Court of St. James's the Twenty^fecond Day of 

March 1747- 

PRESENT, 

The King's moft Excellent Majefly in Council. 

WHEREAS there was this day read at the board, 
a memorial from the lords commiffioners of the ad- 
miralty, dated the third of laft month, fettbg forth, 
that by the eftablifhment of the navy, two captains are 
allowed to the admiral of the fleet when he goes to fea, 
and only one to all other flag officers, and therefore 
propofing (for the rcafons therein contained), that a 
flag officer commanding a fleet of twenty {hips of the 
line of battle, may have two captains allowed to him, 
in the fame manner as is now allowed to the admiral of 
the fleetl His Majefty taking the fame into his royal 
confideration, is pleafed to approve thereof, and to or- 
der, as it is hereby ordered, with the advice of his privy 
council, that whtnever any flag officer ihall be appointed 
to command a fleet or fquadron of twenty flxips of the 
line of battle, whether all his Majeft/s own fliips, or 
united on the fame fcrvice with thofe of his allies, that 

he 
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he be allowed a firft captain, with the pay and rank 
of a rear admiral^ and all other privileges and profits 
belonging to the faid poft, in the fame manner as is 
allowed to the firft captain of the admiral of his Ma- 
jefty's fleet ; but that the faid appointment do continue 
only during the time of the flag officers command. And 
the right honourable the lords commifiioners of the 
admiralty are to caufe his Majefty'3 plcdurc, hereby 
fignified, to be carried into execution. 

(Signed) W. SHARPE. 

No. VII. Copy of a Letter from the 
Deputy Judge Advocate, to the Secretary 
of the Admiralty, relative to Sir' Roger 
Curtis fitting as a Member of a Court 
Martial, in preference to Captains fenior 
to him on the Lift. 

Sir, Portf mouthy Offobefy 1 790. 

"r\OUBTS having arifen in the minds of feveral Scftion 1; 

of the flag officers and fenior captains at this port, 
whether a court martial affembled in .the manner the 
laft was, is legal, owing to Sir Roger Curti s fitiiigas 
member thereof, as firft captain to the commander in 
chief, in preference to many captains prefent, who are 
fenior to him on the lift, I am diredled by the honor- 
able Admiral Barrington, to requeft the lords com- 
miffioners of the admiralty, to ftate the cafe to the 
crown lawyers for their opinion upon the legality. 

The aft of parliament direfts that the court Ihall 
be compofed of fuch flag ofiicers, captains, and com- 
manders, then and there prefent, as are next in 

c 2 fcniority ■ 
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feniority to the officers who preiidc at the court 
martial. 

The third article of Inftniftions under the head of 
Rank and Command^ fays that the firft captam to the 
commander in chief IhaU be efteemed as a rear ad- 
miral^ and take place at all councils of war^ and courts 
martial, next to the junior rear admiral. 

It is underftood by them, when thefe inftru£tions 
were framed, that the perfon who £lled the office of 
firft captain to the commander in chief was, in all cafes^ 
the fenior captain on the lift* 

I am, &c. 
. Philip Stephens, E/q* 

UOaoa %. Cafe and opinion of counfel on the queflion^^Whether the 

flrfl captain to the commander in chief (twt being nvithin 

the thirteenth in feniority on the lift) had a right to £om^ 

pofe part of the court j arid to fit next the junior rear 

adfmrcl. 

The lords commiffioners of the admiralty have 
direAed this cafe to be laid before his Ma- 
jeft/s advocate, attorney and folicitor 
generals, and the advocate and counfel for 
the affairs of the admiralty and navy. 

Firft, Whether the third article in the Printed In- 
ftruAions, confirmed by the order in council, vefted in 
firft captains a preferable right to fit at courts martial, 
in exdufion of captains fenior on the lift, or only gave 
them rank and place at fuch courts, when their 
feniority as captains entitled them to fit there. 

Secondly, Suppofing the faid article vefted firft 

captains, 
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captains, with a preferable right to fit, in exclufion of 
Captains fenior to them, then, whether fo much of 
the faid article as gave them that right, was not an- 
nulled pf controuled by the words in the twelfth feAion 
of the aft of parliament, which directs that courts mar- 
tial fhall be compofed of fuch flag officers, captains^ or 
commanders, then and there prefent, as are next in 
feniority to the officer who prefides, &c. or at leaft fo 
far annulled and controuled as renders it necef- 
fary for the firft captain to be otherwife entitled 
to fit, as being one of fuch captains next in fe- 
niority. 

And upon the whole, whether Sir Roger Curtis, was 
legally entitled to fit as a member of the court mar- 
tial held on lieutenant Bligh. 

OPINION. 

We are of opinion, that the tlxird article in the Seaiona. 
Printed Inftruftions, conformed by the order in coun- 
cil, vefted in firft captains a preferable right to fit at 
courts martial in exclufion of captains fenior on the 
lift, and not merely a rank and place, at fuch courts^ 
when their fenibrity (Entitled them to fit. 

We are of opinion that the right of fuch captains 
{b vefted by the faid third article, was annulled by the 
words in the twelfth feftion of the ftatute, fo as to dif> 
able them from fitting at courts martial, when their 
/emoritywonld not entitle them to it. 

We are confequently of opinion that Sir Roger 



AT. B, Sir Roger Curtis, by his ftniority on tk( (ifi^ 4^4 PPt come 
within the thirteen members to compofe the court. 

c 3 Curtis, 



xxxvni 
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Curtis, was not legally entitled to fit as a member of 
the court martial held on lieutenant Bligh. 

'^JTm. Scott, 



(Signed) 



A» Macdonaldf 
J, Scott, 
Thomas Sever, 
F. C. Cuft. 



Sefiion 3. Copy of a letter from Sir HyIde Parker to the Right 
honorable Lord Hood, vice admiral of the Bhu^ com^ 
mander in chief, Isfc, refpeBing his right to ft at courts 
martial next the junior rear admiral. 

The ViSlory, at Spithead^ 
My Lord, 22dofJune, 1791. 

Having been fummoned to ailift at a court martial^ 
which met on the 20th inflant, on board his Majeft/s 
ihip the Royal William> I claimed, on the members 
' feating themfelves, to take the place next in rank to 
the junior rear admiral then prefent, agreeable to what 
I underftand to be the true purport and meaning of 
the third article under the head of Rank and Command, of 
the regulations and inftrudtions, relating to his Ma« 
je'fty's fer vice at fea — Being in this over-rilled by a deci- 
fion of the majority of the ofBcers then affembled, who 
were of opinion, I ought to take my place in the court 
according to my rank as a poft captain only, without 
regard to that fuperior rank, which the article above 
referred to appears to give me \ and having in this 
determination acquiefced, that the bufinefs before the; . 
court ihbdid Hot be delayed, without being fatisfied as . 

to 



No. VII. APPENDIX^ XXxLk 

to its propriety 5 in order to refolve the doubts, which 
feveral ofEcers with myfelf entertain on this point, I am 
to requeft that your lordfhip will be pleafed to apply to 
the lords commiiEoners of the admiralty to know. 

Whether thtjirjl captain to an admiral of your lord* 
{hip's rank) and commanding in chief a fquadron of his 
M^jefty's fhips and veiTels equally numerous with that 
at prefent under your lordfhip's command, and being 
by the feniority of his commiflion within the number 
required to conftitute a court jjball be efteemed^as a rear 
admiral y and take place at all councils of war ^ andalfo a$ 
courts martial^ next to the junior rear admiral. 

I have the honor to be, 

My Lord, Spc* 

The Right Honorable 
Lord Hood, CsV* 

Copy of a letter from Mr* Secretary Stephens, in an/kuer Seaion ^ 
to Sir Hyde Parker's letter, with opinion thereon. 

AdmiraltymOffice, 2/^hof 
My Lord, Jt*^h ^19^* 

I have communicated to my lords commiflioners of 
the admiralty your lordfhips letter of the 22d inftant, . 
tranfmitting one you had received from Sir Hyde 
Parker, your firft cajptain, requefting, for the reafons 
therein given, to be informed, whether the frfi captain 
to an admiral of your lordfhip's rank, and commanding 
in chief a fquadron of his MajefVy's fhips and vefiels 
equally numerous with that at prefent under your 
command, and being by the feniority of his com* 
miffion within the number required to coniUtute % 

. C 4 CQurt| 
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court, ^ JbaU he efieemei as a rear admiral^ and tale 
^ place at aU councib of tvar^ and alfo at courts martial^ 
*« next to the junior rear admiral^ 

And in return I am commanded by their lonUhips 
to acquaint yon, that they are dearly of opinion, that 
the firft captain to the admiral of the fleet, or any flag 
officer having a fqnadron of twenty fail oiFlhips of the 
line under his command, being by the ienioriy of his 
commiffion as a captain within the nmnber of officers 
required to conftitnte a court martial, ought to be 
eite^edasa rear admiral, and take place'at courts 
martial, as well as at councils of war, next to the junior 
rear admiral, agreeable to the third airticle of the Gene- 
ral Printed Inftru&ions under the head of Rank and 
Command. 

I have the honor to be^ 

My Lord, &c« 

Vice Admiral I^d, Hoojq, 
i^c* Spitbcad* 

SeAion $, Cfipy of, a ktter from the Deputy Judge Advocate tp Mr. 

Stephens, relative to Sir Hype Parker; 

Sir, 

YOU will be plcafed to inform the lords com« 
millioners of the admiralty, that purfuant to their 
lordfliips' order, the flag officers and captains afTembled 
on board the Royal William for the purpofe of com* 
poftng a court martial, for the trial of Thomas Jones, 
a Teaman, belonging to his Majefty's floop Speedy, on 
the charge therein mentioned, but a doubt having 
?rifcn in the minds of fomc of the nfieint)ers, wji^thgr 

' ' • '3ir 
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Sir Hyde Parker (who comes within the numbcjr 
diredjted by aft of parliament to compofe the court) 
Ihould take his feat at the court martial, next the 
junior rear admiral, under the direftions of the third 
article in the Naval Inftruftions, as firft captain to the 
jcommander in chief, in preference to captains who will 
alfo compofe part of the court, and who are fenior tp 
him on the lift 5 or whether he fhould take his feat as 
a captain, according to his feniority on the lift. 

I am requefted to defire their lordftiips will be 
pleafed to order their folicitor to ftate the cafe, for the 
opinion of fuch counfel, as they ihall think proper, qu 
the queftions here underwritten. 

Firft, Whether Sir Hyde Parker, as the firft captain 
to the cQmmander in chief, commanding twenty fail of 
the line and upwards, being by his feniority on the lift 
of captains v?ithin tbe number of perfons direfted by 
the twelfth feftion of the aft of 2 a Geo. IL to com- 
pofe the court, has a right to take place at the court 
niartial, next the junior rear admiral, in preference to 
captains, fenior tp him on the lift, purfuant to the third 
article of the naval inftruftions, under the title of rank 
and command ? 

Secondly, Sqppofing Sir Hyde Parker, as firft cap^ 
tain to fuch commander in chief, fhould be admitted 
to take place next to the rear admiral ; whether or not 
his vote being given in that place, when there are two 
captains fitting who are fenio?- to him on the lift, is 
confiftent with the feventh article of the Naval Inftruc- 
tions, under the title of Courts Martial, which direfts, 
tiat tie youngeft member/ball vote Jirft proceeding tn order 
u^ to the preftdent^ and whether or not a fentence being 

given 
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g^cn in foch cafe, may not be {iibjefk to the mcmbeis 
of the court to be called on by a fuperior court of law^ 
for illegality in their proceedings ? 

Seaion 6. Opinion of counfel for the crown on the preceding quefiionm 

Having confidered the king's inftmflions, and the 
aft of 22 Geo. II. c. 33. and the ufage which has ob- 
tained fince that act pafl[ed ; we are of opinion that 
the firft captain to the commander in chief, when a 
member of the court martial according to that aft, has 
a right to take place next the junior rear admiral, an4 
to vote accor4ing to that rank. 

Jritt* Ssottf 
A* Aiacdonald^ 
J. Scott, 
F. C. Cufi^ 
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No. VIII, Cafes and Opinion relative to 
Murders cognizable by a Court Martial. 

Admtralty^Office^ 2otb 
Sir, of Aprils 1776. 

TTAVING communicated to my lords commiffioners Seaion i« 

of the admiralty your letter of the i6th inftant, 
inclofing one from captain Jervis, of the Foudroyant, 
giving an account that in a fray, which happened on the 
15th, between John Black and Daniel Brady, two fea- 
men belonging to that ihip, the latter received an un* 
fortunate blow from the former, under which and 
from the want of proper care, owing to the tranfadions 
not being made known to any of the officers, he Ian- 
guifhed till half paft five the next morning and 
then died ; and defiring to know whether the prifoner 
fhould be delivered up to the magiftrates of the 
county of Cornwall, or be tried at a court martial — ^I 
am conunanded by their lordfhips, to 'fignify their di- 
reftions- to you, to caufe him to be delivered up to the 
civil.magiflrate to be dealt with according to law, upon 
proper application being made to you for that purpofe* 

I am, &c. 

PHILIP STEPHENS. 
^0 Vice Admiral Amherst, 

Admiralty^Cfffice^ 2\ft of 
SlR| February^ 1783. 

I have communicated to my lords commiffioners of Scdion a. 
the admiralty your letter of yefterday's date, informing 
them that Richard Davis, acting midihipman of the 

Euridice^ 
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Euridice^ hzwingjfahbed John Liddel Palmer, another 
midfhipman on board the faid (hip, on Sunday night 
laft, of which wounds the latter died, you had, on the 
coroner's application/ ordered the body of the deceafed 
to be carried on fhore to Gdfport, where an inqucft 
was taken, and a verdiA of wilful murder found againft 
Richard Davis, whom you direfted to be delivered up 
to the civil magiftrate, to take his trial for the murder 5 
and in return, I am commanded by their lordibips to 
acquaint you, that this being a cafe cognizable by a 
court martial, more efpecially as the wounds were given 
and the deceafed died on board the ihip, you ought not 
to have fubjedted the body to the coroner's inqueft, or 
to have delivered up Davis to the civil magiftrate. 

I am, &c. 
PHILIP STEPHENS. 
Admiral Sir Thomas Pte, 

Admiralty^Office^ llth of 
•Sir, January^ 1783* - 

ScfiUon 3. I have communicated to my lords commiffioners of 
of the admiralty your letter of the 6th inftant, return- 
ing Captain de Courc/s letter, relative to the man 
killed by Lieutenant Ofmond, of the Swallow floop, and 
in return thereto, I am commanded by their lordfliips, 
to inclofe for your perufal a lette^ which they have re* \ 

ceived from Mr. Bedford the coroner, upon the fubjeft, 
together with the opinion of the attorney general there- 
upon, and to fignify their direftions to you, to caufe 
the above-mentioned lieutenant to be delivered up to 
the (livil magiftrates, to the end that he may take his 

triaI^ 
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trial, at the next goal delivery for the county, accdrd-^ 

ingly, taking particular care that the perfons named in 

the coroner's above-mentioned letter, be not fuffered to 

go to fea, but kept in readinefs to attend the faid 

trial. 

I am, &c. 

PHILIP STEPHENS. 
Admiral Sir Thomas Pye. 

AhpraEi of Lieutenant Osmond's Cafe. ScdioB 4. 

On the 29th of December 1782, Lieutenant Of- 
mond ftabbed Richard Tucker, a feaman belonging to 
the Vefuvius bomb veiTel, as he was coming alongfide 
the Swallow. The wounded man was fent to Haflar 
hofpital, and died there two days afterwards. On the 
firft of January following, the coroner's inqueft fat on 
the body, and the jury brought in a verdiA of wilful 
miirder againft Lieutenant Ofmond. 

The Attorney Genera? s Opimon* 

I prelume the wound was given in a place not with- 
in the limits of any county, but be that as it may, ftill 
this unfortunate man ought to be delivered up to the 
civil power, in order to be tried at the next goal de- 
livery for the county in which Richard Tucker died ; 
for by the ftatute, 2 Geo. II. c. 21, " When aper- 
•* fon fhall be feloneoufly ftricken upon the fea and 
" fhall die of the ftroke in England, the offender 
«« may be indifted in the county where the death fhall 
« happen." I do not fee what a court jnartial has to 
do with the bufinefs, it is for the county goal delivery, 

or an admiralty feilions. 

L. KEN YON. 

January the ^th^ ^T^S* 

No. IX. 
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No. IX. Letter and Cafe relative to trying 
by Couf ts Martial, Officers and men in 
Ordinary. 

Dorfetjhire^ Port/mouth Harbour^ 
Scaion 1. Sir, Augufty the I2th 1765. 

TI^ E the underwritten captains of his Majefty*s (hips 
at Portfmouth, who were to have compofed a 
court martial for the trial of Alexander Cockbume, 
having, previous to the trial, taken into confideration 
the order from their lordfhipSj that from the nature of 
this prefent cafe, being that of a warrant officer of the 
Centaur, a fhip in ordinary, we entertain great doubts 
whether, as the fhips in ordinary are under the imme- 
diate direAion of the commiffioners of the dock-yard, 
and have never been generally efteemcd to be liable 
to martial law, nor to the dureftions of the military 
officers, we, when affembled as a court, (hall have 
jurifdiftion over the prifoncr 5 we make it therefore 
our humble requeft, that their lordfhips will be pleafed, 
• if they approve thereof, to direA the opinion of the 
king's civilians to be taken on the full clrcumftances of 
the cafe, for our guidance on the prefent occaiion. 

We are, &c. 

!R. Hughesy TVm. Bennett 

J. Montagu, P.T.Percival 
R. Hughes, Jun. Wm. Campbell^ 
W. Hotham, John LuttrelL 

Thomas Corbett, Efq. 

.N, B. Dr. Harris, advocate of the admiralty, in his opinion on the 
above cafet, had not a doubt of the competency of a court martial t9 
try any perfon belonging to his Majcfty's (hips in ordina ry, for offencea 
committed by them againft the articles of war. 

Later 
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Letter from the Secretary of the Admiralty j relative to the Seftion i. 
competency of trying perfons belonging tojbips in 'ordincfry» 

Sir, 

I am favoured with yours of the 4th inftant, in regard 
to courts martial having cognizance of crimes committed 
by perfons belonging to the fliips in ordinary. 

As the aft of parliament exprefsly extends to pcf- 
fons (without exception) in aBual fervice and full pay^ 
and as perfons belonging to fhips in ordinary are un- 
doubtedly under both thefe clrcumftances, courts mar^ 
tial appear to be fully impowered thereby to take cog- 
nizance of crimes committed by fuch perfons. 

But as the precedent of this jurifdiftion having been 
cxercifed, muft undoubtedly be more fatisfaftory than 
any opinio^ of mine on this matter ; I fhall therefore, 
only add, that fometime between the two laft wars, I 
attended a court martial at Chatham, where two or 
three warrant officers of fliips in ordinary at Woolwich 
were ordered to be tried by the admiralty, and they 
were tried accordingly, 

I am, &c. 

THOMAS CORBETT. 



No.X. 
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No. X. Papers relative to the trying of 
Mates or Seamen belonging to Navy 
Traiifpofts, 

Sir, 

QOMMISSIONER FanOiaw having tranfmitted us 
tte inclofcd depofitions, (No. I'to 14.) concerning 
j; Cnbb, the men named in the margin, who are now in cuftody 

mate, ^ ^ ■ 

Arthur Gif- on board the Cambridge, being concerned in em- 
Wiifon "!* bezzling fome ftores from the Plymouth tranfport, and 
LindifeFcn, recommended that they (hould be tried for the faid 

George ' 

Chapander, offcnce by a court martial ; we defir^ that you will be 
to thipfy- plcafed to lay the fame before the right honorable the 
rooukhtran. j^j-jg commidioners of the admiralty, afid acquaint 
their lordfhips that having fome doubts concerning the 
propriety of trying them by a court martial, we ap- 
plied to our ibiicitor for his opinion thereon, a copy of 
whofe anfwer is alfo inclofed, and you will pleafe ta 
move, their lordfhips to give fuch dire£bions thereon^ 
as they ihall think proper. 

We are. Sir, 

Tour very humble fervants, 

C Henry Martin, 
(Signed) ] y- ^'"-Z^' 

I Geo. Marjh^ 
\.L. Cras. 

Philip Stephens, Efg. fs^c. 

Griai 
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Great Marlhormghfireet^ 

Gentlemen, ^9^^<fjulyy 1791. 

In obedience to your direAions, iignified to me in Sedion •• 
your letter of 13th inftant (inclofing fcvcral difpofitipns 
and other papers relative to fome ftores being embez-' 
zled by the mate and part of the crew of the Ply- 
mouth tranfport), that I fhould give you my opinion^ 
whether, as the faxd tmnfporl is borne on the ordinary 
of the yard, and not confidercd as one in commiffion, 
the embezzlement above mentioned is a proper cafe 
for the inveftigation of a court martial, I take the li- 
berty to acquaint you that the embezzlement in queC* 
tion having been committed on board a fhip belonging 
to his Majefty, by perfons in his fervice and pay, I 
humbly apprehend they may be legally tried by a 
court martia^ and that it is a cafe proper for the invefti** 
gation of fuch a court. 

Herewith I return the feveral papers, which you 
were pleafed to fend me on the fubjeft. 
I am, with great refpeft. 

Your Honor's moft humble. 
And moft obedient fervant, 
(Signed) JAMES DYSON. 

Jdiejted ]oviY{ Margetson. 

§ 
Order for affembling a coUrt martial^ by the commiffloners Sedion |« 

for executing the office of Lord High Admiral of (areat 

Britain and Ireland, (5l*r. 

WHEREAS the commiffionersof hisMajefty's navy 
have tranfmitted to us two letters, datedthe 9th and 

D ZOtljl 
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soch of h& nxmdiy which tbey hare received from 
Sx>bert Fanfluwy Efq. rcfident commiSoiicr at Flj^ 
sDOoth^ the former ftatmg the drcomftanccs of an at- 
tempt made bj John Crabby the mate, Arthnr Gifiard^ 
James Wilfoo, Peter Lindegrcn, ood George Chapan- 
der^ feamen, part of the crew of his Majefty's tranfport 
the Pljrmoatb^ to carry away and to embezzle fome of 
her ftores ^ and the latter inclofing co^es of fevcral 
depofitions relative to the tranfa£tion and the copy of 
the rqport of a fiurey taken by the officers of his Ma- 
jeft/f yard at that port upon the ilores of the faid 
tranfport, by which there appears a confiderable de^ 
iiciency in the quantity of cordage iflucd for refitting 
her, befides the quantity ftopt in the boat« And 
whereas, from the circumftances ftated in the faid com- 
miffioner^s letter, and deficiencies fpecified in the faid 
report, there is ground to apprehend, that fome part of 
the &OXC9 of the faid tranfport has been clandeftinely 
taken away, and that a quantity of the (lores was taken 
out of the faid vefTel with intention to be embezzled by 
the above named perfbns, belonging to her. And 
whereas we think fit that they fhall be tried for the fame 
by a court martial, we fend you herewith the two letters 
from commifiioner Fanfhaw above mentioned, together 
with copies of the depofitions marked No. i. to' 14, and 
the copy of the report of a furvey on the ftores of the faid 
tranfport herein referred to, and do hereby require and 
direft you to aflemble a court martial as foon as conveni- 
ently may be, which court (you being prefidcnt) is hereby 
required and direfted to try the faid John Crabb, Arthur 
Ciffard, James Wilfon, Peter Lindegren, and Georg« 

ChapandcTf 
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Chapander, for the offences with whfch they' are rc- 
l\)eftivel7 charged in the faid letters and papers ac- 
cordingly. Given uiiderbur hands^the 27thAuguft, 
1791; 

{Chatham^ 
A. Gardner^ 
C. Pybus^ 

To John Macbride, Efq. captain of his 
Majejl^s JInp the Cumherlandj and 
fecond officer in the command of his Ma^ 
jejl^sjbips and vejfels at Plymouth. 

By command of their Lordfhips. 

(Signed) PHILIP STEPHENS. 

At a court ntariiat ajfeinhled and held on hoard his Maje/hfs Scdlion ^a^ 
Jhip Cambridge^ in Hamdoze, this 31/? Augufl^ ^19^* 

John Macbride, efq. prefident ; Sir Jaihes 
Wallace, knight, John Ford, John. Col- 
poys, Thomas Mackenzie, Henry Harvey, 
Charles Chamberlayne, Charles Morice 
Pole, John 'thonias Duckworth, Honor* 
able John Rodney, Thomas Hicks, Joha 
Samuel Smith, Sir Thomas Byard, knight. 

PURSUANT to an order from the right honor- 
able the lords conmiiilioners for executing the office 
of lord high admiral of Great Britain and Ireland, ad- 
dreffed to John Macbride, efquire, captain of his Ma- 
jefty's fhip Cumberland, and fecond officer in com<^ 
mand o^his Majefty's fhips and veilels at Plymouth, 
directing him to afTemble a court martial, to try John 
Crabb, matC| Arthur Giffiurd, James Wilfon, Peter 

j>Z Lindcgren, 
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Lindegren, and George Chapander, feame , belonging 
to his Majeft/ft tranlport the Plymouth, for embezzle- 
ment of the king's ftores : and the court having ma- 
turely and deliberately confidered the fame^ is of 
opinion, that the prifoners, John Crabb, mate, Arthur 
Giffard, James Wilfon, Peter Lindegren, and George 
Chapander, feamcn, are not perfons fubjeft to naval 
difcipline* 

Signed by all the Members. 
By conmiand of the court, 

G. M. Ratland, 
Appointed to officiate as deputy judge advocate* 

Sefkion 5. JJ^ following is a copy of a letter from Mr, Secretary 
Stephens,. £^/^^ admiralty ^ to Sir Rithard Bicker- 
ton, baronet^ commander in chief of hij Majeftfs fbips 
and vejfels at Plymouth^ dated Btb Sept. 1791* 

Sir, 
HAVING communicated to my lordls commiMoners 
of the admiralty your letter of the 31ft ultimo^ trans- 
mitting the refult of the meeting of the captains who 
aifembled that morning on board the Cambridge, to 
hold a court martial, to try the mate and feamen be- 
longing to the navy tranfport, by which it appears 
that they are of opinion, that the prifbners above 
mentioned are not fubjeft to naval difcipline ; I am 
commanded by their lordfhtps to fend you herewithi 
for the information of the captains, a copy of a letter 
from Mr. Dyfon (affiftant to the council for the afiairs 
of the admiralty and navy) to the navy board, acquaint- 
ing them that the embezzlement with which the pri- 

foners 
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foners are charged, is, in his opinion, proper for the 
inveftigation of a court martial, having been committed 
on board a fhip belonging to his Majefty, by feamea 
in his Majefty^s fervicc and pay ; which opinion (the 
tranfport being borne, and the officers and men paid 
in like manner as thofe of other ihips in the ordinary) 
'their lordfhips conceive to be grounded upon one 
given by Doftor Harris, advocate of the admiralty, in 
the year i765*> ip confequence of a complaint ex* 
hibited by lieutenant Tait of one of his Majefty's fhips 
in commiflion, againft Alexander Cockburn, a gunner 
of a fhip in ordinary, that he had not a doubt of the 
competency qf a court martial to try any perfon be-^ 
longing to his Majefty's fhips in ordinary, for of* 
fences committed by them againft the articles of war, 

* 

I am, &c» 

^e following is a copy of a letter from Captain Macbride Scdiion 6. 
to Sir Richard Bickerton, baronet^ ^c. ^c. ^c^ 
dated September 1 79 1 > viz* 

Sir, 
IN confequence of your letter of the loth inftant, 
I have convened the captains (who remain at this 
port) that compofed the court martial upon the mate 
and four feamen belonging to the Plymouth tranfport, 
and have communicated Mr. Dyfon's opinion there- 
upon \ notwithftanding which we remain unanimous 
in our former decifion, for the following reafons ; we 
confider affual fervlce and full pay ^ as expreffed in the 
article of war, to apply only to officers and nien 

* Vide the cafe alluded to, Appendix, No. IX* Section 1. 

D 3 actually 
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» 

a£bially belonging to one of his Majefty's fliips or 
veflels of war,* under a flag or pendant. 

The crew^ of navy tranfports enter, and it feems 
they have always been difcharged upon requiring it, 
and difcharge themfelves at pleafure, and in many in- 
ftanccs of an armament, have left the tranfports and 
ordinary, and entered on board of his Majeft/s fhips 
i^ war, ^nd received his Majefty's bounty : had they 
been fubjeft to naval difcipline, they were liable to be 
tried for defertion,and the captain who entertained them 
liable to be tried by a court martial for having fo done. 

And though we are of opinion, that the warrant 
officers and men belonging to his Majefty's fhips of 
war in ordinsiry, (hould be fubjeft to naval difcipline, 
yet, when we confider them immediately under the 
navy board, and their officers, who fay they arc not 
fubjeft to naval difcipline, we lament the line is not 
more ftrongly marked between fliips in commiffion and 
tjipfe in ordinary. 

With every fentiment of deference and refpeft to 

their lordfliips, we humbly entreat their lordfliips will 

be pleafed to lay thefe our doubts and reafons before 

his Majefty's judges, for their opinion and our guidance 

in future. 

I am. Sec. 

CASE. 

Se^ion 7* SHIPS of war laid up in port are called fliips in or-« 
dinary, being inferted in the ordinary lift of the navy^ 
and the warrant officers, &c. appointed to take carq 
of them are paid quarterly, in like manner as artificer^ 
and labourers in the king's dock yards. Navy tranf^ 
ports (which arc alfo in the fame lift) are employe^ 
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in carrymg (loresi &c. from one dock yard to another^ 
iuid their officers and people (who are appointed by 
the navy board) are likewife paid in the fame manner : 
and which tranfports, as well as fhips of war in ordi- 
nary, 9re und^r the inimedlale direction and controul 
of the navy board. But fhips ^f war in commiffion 
qpme under the denomination oi extraordinaries {on ac- 
count of the uncertainty in the expence attending 
them) and are under the immediate orders of the 
lords of the admiralty. 

22 George II. c. 33. feft. 2. enafts, "That foj: the 
«* regulating and better government of his Majejl^s 
•* navies^ Jbips of nvar^ and forces by fea^ the articles 
" and orders thereinafter following, as well in time of 
" peace as in time of war, fhall be duly obferved and 
" put into execution, in manner thereinafter men- 
*« tioned ;*' the 24tK of which articles i§ \n the follow- 
ing words, viz. 

, *« There fhall be no waftefiil expence of any powder, 
^< fhot, ammunition, or other flores, in the fleet, nor 
<« any embezzlement thereof, but the flores and pro- 
f< vifions fhall be carefully preferved, upon pain of 
«< fuch punifhment to be inflifted upon the offenders* 
«* abettors, buyers, and receivers (leing perfons fubjeEl 
•* to naval difcipline) as fhall I)? by a court martial 
« found jufl in that behalf." 

Seft. 4. provides, " That nothing in the faid aft 
«< fhall extend to impower any court martial to pro- 
f« ceed to the punifhment or trial of any of the offences 
" fpecified in the feveral articles, &c. which fhall not 
^« be committed upon the main fea, and which fhall 
" ;iot be committed by fuch perfon^ as at the time of 

D 4 f < the 



M APPENDIX* No. X. 

^fuUpof in tbefteH orfii^ of mmr of hb Majeftj, hk 
^ heirs or loccefiors.* 

51if ifBir$ga im g of/i is kU hfire Ms Migsfifs 
advocate f attanm j^ amd JoReiidr general^ ami 
the advocate ofBicmgnfel fir the adsmrabjyfir 

QJJ E R T. 
WHETHER the officers and crews of the nxfj 
traoipoits of the defcription before mentuHied, o^^s. 
or may not be legally tried by a court martial, for 
breach of any of the articles of war, fpecified in 
22 Grcorge IL c» 33. and particularly for the oScacc 
of embezzling his Majeft/s ftores^ on board of of 
belonging to fach tranfports i 

OPINION. 

Attendbg to the anfwers which have been girea 
by the navy board to the queftions annexed; we are 
of opinion^ that the officers and crews of navy tran& 
poru ol the above defcription^ cannot be legally tried 
by a court martiaL 



Signed 



^Dumbiff l^gu 



r William Scott, 
j J. P. MacdonaUi 
I 7* Scottf 
\^Wf Battitii* 



^yriei^ 
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Queries f hy counfelj refpeBing the crews ofjlnps in ordinary Scftion & 
and navy tr an/ports ^ with the anfwers of the navy boards 
referred to in the opinion of the crown lawyers. 

I. 

^ HOW and by what authority are the different 
officers of {hips in ordinary and navy tranfports re- 
fpeftively appointed, and what are the different ranks 
or ftations of fuch officers on board each ? 

A. The ftanding warrant officer in fhips in ordinary 
tnz. boatfwains, gunners, carpenters, and purfers, are 
appointed by the admiralty ^ and the cooks by the 
navy board ; and the mates of the tranfports are re- 
commended by the mafter, and appointed by the mafter- 
attendant of the dock yard, with the approbation of 
the board, or the commiffioner reiident at the port« 

n. 

^. How and with whom, and upon what terms do 
the feamen belonging to the fhips ia ordinary and 
navy tranfports rcfpeftively contraft or engage them- 
felves ? and how are they feverally paid, diftinguifhed 
^om the mode of paying off fhips in commiffion? 

A. They make their application to be entered to the 
mafler-attendant at the port, who approves and certifies 
the fame to the commiffioners, and if it likewife meets 
his approbation, he figns it, which is an authority to the 
clerk of the cheque to enter him ; there is no contrad, 
but the cuflom and pay is well known, they are paid 
their wages quarterly, on the yard books, when the 
workmen belonging to the dock yard are paid. 

m. 
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of the rank and degree ofpoji captain even for that time; 
the queftion then is, whether a poft captain command* 
ing a floop, is to be confidered as the junior poft cap- 
tain, or as a mafter and commander.^ If the former, 
he muft fit as a member of every court martial that 
fliall be held at the place where he may be^ but if the 
latter, he can only be called upon when there are not 
lefs than three, nor yet fo many as five officers of a 
fuperior degree. 

No, XII. Cafe relative to the Court Martial 
held on Captain Norris, accufed by his 
Officers of bad Condu<S in the Engage- 
ment off Toulon, February, 1 744, the 
Proceedings of which were cenfured by 
the Houfe of Commons. 

COON after the engagement off Toulon^ Captain 
Norris having refigned the command of the Efiex^ 
0n account of ill health, had intended returning to 
England ; but learning how much his charaAer was 
;itfperfed by his officers, he applied to Vice Admiral 
Rowley (then commandbg officer), for a. court martial 
to enquire into his conduct on the day of a£lion* 

As Captain Norris had rcfigned his command, the 
vice admiral did not conceive he had power to order 
a court martial to be aflembled, without orders from 
the admiralty. 

Captain Norris made application to the admiralty, 

and a commiffion was granted for Vice Admiral Row* 

. ley's . aflembling a court martiali to enquire into the 

conduft 



No. XII. APPENDIX. Ixl 

conduft of Captain Norris; and upon the aSthJsutiuary, 
1 745, a court martial was accordingly aflembled^ at 
Mahon, on board of the Torbay^ compofed of the fol- 
lowing members : 

William Rowley, efquire, vice admiral, &c. preHdeat. 

CAPTAINS. 

J. Gafcoigne R; Hughes 

H Ofbornc Hon. Geo. Murray 

Jo.Lingen Will. Dilk 

C. Drummond Thos. Pyc 

Thos. Fox Jn. Lovctt 

Cha. Watfone Ja. HodfaU 

Tho. Cooper R. Watkins 

Hon. Geo. Townihend M. De L* Angle 

£d. Strange Jn. Watkins 

Matt. Mitchell G. R. Vanburgh 

Robt. Pett Jn. Wilfon 

C. W. Purvis Hon. Wm. Farmer. 

Rob. Maynard 
Lieutenant Edward Jekyl^ fecond lieutenant of the 
EfieXj was the accufer of Captain Norris, the court 
wi&ed that^he accufer fhould be fworn, but this he 
refufed^ and the court, after proceeding feveral days in > 
examining witnefles, a motion vtras made and feconded 
on the 5th of February, whether the court had a right, 
or ought to come to any determination on the matter 
before them, as Captain Norris was not then in his 
Majefty's fervice, or oil full pay. The court therefore 
canie to the refolution to tranfinit the whole minutes 
of their proceedings, on this enquiry, to the lords 
commiffioners of the admiralty. Lieutenant Jekyl re- 
prdented to the fecretary of the admiralty the treat- 
ment 
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riient lie had received from the court, and Lieutenant 
Pallifer, Gower, and Peyton, the other lieutenants of 
the Eflex, wrote to the* admiralty on the fame fubjeft ; 
thefe papers were laid before the hotife of commons, 
who animadverted on the proceedings, and cenfttred 
them as partial^ arbitrary^ and illegal* 

Captain Ncirris was included, with other' captaitts 
and officers accufed of bad conduft, in the vote of the 
lioufe of commons requefting his Majefty to give 
direftions to try them, but Captain Norris, when at 
Gibraltar, on his way home to Bngland, retired into 
Spain, changed his name, and remained fox* ever in 
obfcurity* 

No. XIII. Cafe of Lieutenant Fky E of the 

Marines, and the Confequences refill ting 
from illegal Proceedings at a Court Mar- 
tial. 

TN the year 1743, Lieutenant trye of the niariilesr, 
ferving on board the Oxford man of war, was brought 
to a court martial, at Port Royal, in JamaicJa, by the 
captain of the fhip, for having difobeycd his orders, in 
refuting to affift another lieutenant in carrying an 
officer prifoner on board the fhip. Lieutenant Frye 
had perfifted to have the captain give the order in 
writing. The evidence produced againft him at the 
court martial, were the depofitions of a parcel of illi- 
terate people, reduced into writing feveral days before 
he was brought to trial, which perfons were entirely 
unknown to him, having never to his knowledge feen 
or heard their names before \ and upon his objecting 

to 
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to the evidence, he was brow-beaten and over-drilled* 
On the charge being thus proved, he was fentenced to 
fifteen years imprifonment, and , rendered for ever in- 
capable of ferving his Majefty. He was brought home^ 
and his cafe after being laid before the privy council, 
appearing in a juftifiable light, his lat« Majefty was 
gracioufly pleafed to remit the punifliment, and to , 
order him.to be releafed. 

Some time after he brought an aftion in the court 
of Common Pleas, againft Sir Chaloner Ogle, who had 
fat as prefident at the court martial, and had a verdift 
in his favour' for looo/. damages, it having been, 
proved that he had been kept fourteen months in 
clqfe confinement before he was brought to trial. 
,The judge moreover informed him that he was at 
liberty to bring his aftion againft any of the members 
of the faid court martial he could meet with. The 
fubfequent fteps of this cafe are ftill more remark- 
able. 

Upon application made by Lieutenant Frye, Sir 
John Willes, lord chief juftice of the Common Pleas, 
iflued his writ of capias againft Rear Admiral 
Mayne, and Captain Rentone, two of the members 
who had fat at the above court martial ; on the 15 th , 
pi May, 1746, while Admiral Mayne prefided, and 
Captain Rentone fat as niember of a court martial, at 
Deptford, for the trial of Vice Admiral Leftock, they 
were both arrefted, at the breaking up of the court, in 
confequcnce of the above writ. — ^The arrefting of the 
prefident highly offended all the members of the court, 
they met twice on. the fubjeft, and refented highly 
w;hat they deemed an infult, and drew up certain re/o^ 

lutiQnSf 
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lutionr^ in which they ezprefled themfelves with fbme 
degree of acrimony againft the lord chief juftice ; and 
the judge advocate was directed to deliver them to the 
board of admiralty, in order to their being laid before 
the king. In thefe refolutions they demanded *^ fatii^ 
« faAion for the high infult on their prefident, from 
** all perfons how high foever in office, who have fet 
« on foot this arreft, or in any degree advifed or pro^ 
*^ moted it," and remonftrating that by the faid arreft, 
'< the order, difcipline, and government of his Ma^ 
'< jeft/s armies by fea was diflblved, and the ftatute 
<< 13 Charles II. made null and void.'' 

'The lords of the admiralty were much difpleafed at 
the indignity offered the court, and accordingly laid the 
refolutions before his Majefty. The duke of New- 
caftle, by his Majefty's command, wrote to the lords 
commiffioners of the admiralty, wherein he fays, « His 
<< Majefty expreffed great difpleafure at the infult 
« offered to the court martial, by which the military 
« difcipline of the navy is fo much affeAed \ and the 
« king highly difapproves of the behaviour of Lieut, 
<< Frye on the occafion. His Majefty has it under con- 
« iideration what fteps may be advifeable to be taken 
<« on this occafion.** 

From the fequel it will appear that the lords com- 
miffioners of the admiralty, as well as the fecretary of 
ftate, were not aware of the very great authority of the 
lord chief juftice of Common Pleas ; who, as foon as 
he heard of the refolutions of the court martial, caufed 
each individual member to be taken in cuftody, and 
was proceeding in legal meaiures to aflert and main« 
tain the authority of his office^ when a ftop was put to 

the 



No. XIIL APPENDIX* IXV 

« ■ 

the procefs by the following fubmii&on (figned by the 
prefident^ and all the members of the court*) being 
tranfmitted to Lord Chief Juftice Willes. 

'< As nothing is more becoming a gentleman, than 
*< to acknowledge biimfelf to be in the wrong, Q^ fom 
<^as he is fenfible he is fp, and to make fatisfadlion to 
<^ any perlbn he has injured ; we, therefore, whofe 
'< names are underwritten, being thoroughly convinced 
** that we were entirely miftaken in the opinion we 
^* had conceived of Lord Chief Juftice Willes, think 
'< ourfelves obliged in honor, as well as juftice, to 
<< make him fatisfa^ion as far as it is in our power. 
<< And, as the injury we did him was of a public na- 
*^ ture, we do, in this public manner, declare, that we 
^ are now fatisfied the reflections caft upon him in 
<< our refolutions of the i6th and aift of May laft, 
" were unjuft, unwarrantable, and Dvithout any foun- 
'f dation whatfoever ^ and we do afk pardon of his 
<< lordfliip, and of the court of Common Pleas, for 
<< the indignity offered both to him and the court.** 

This paper was dated the loth of November, 1746, 
was received in the court of Common Pleas on the 



* Signed by Perry Mayne, efq. rear admiral of the Blue^ preTident. 
Honorable John Byng, rear admiral of the Bloe. 

CAPTAINS. 

Honorable £cL htggs Jn. Orme 

Jame» Rentone Thos. FranUand 

Charles Coleby Honorable Jn, Hamilton 

Jofeph Hamer Sir Chas. Molloy 

Smith Calia Robert Erikine 

Jn. Pitmin Chu. Catford • 

Thoi. Hanway £dw. Spraggc 

B I4th» 
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t4thy and ordered to be regiftered in the Remem- 
brance Office — a memorial, as the lord chief juftice 
then obfervcd, ** to theprefent and future ages ^ that 'ujho^ 
*< ever fet themfelves up in oppoftnon to the lawsj or think 
^* themfehes above the law, will in the end find themfelves 
« miftakenJ* The letter from the court martial, to- 
gether with Judge Willes's acceptation, were infer ted 
in the Gazette of 15 th November, 1746. 

No, XIV. Queries, and Judge Bathurst*s 
Opinion relating to the Duties of a Judge 
Advocate, and Affembling Naval Courts 
Martial. 

QUERY I. What i$ properly the office of a judge 
advocate ; the aft of the 22 Geo. II. fays, he is to- 
fwear the court and the evidence, and the general 
printed Inftruftions under the heads of Courts Martial, 
direfts him to take minutes of the proceedings of the 
court, to advife them of the proper forms, and to de- 
liver his opinion on any doubts or difficulties that may 
arife in the courfe of the trial ; but I (hould be glad to 
know, whether he is profecutor for the crown, and, if 
fo, whether he can with propriety advife the pri- 
foner and affift him in his defence ? 

Anfwer to the akove ^ery by Judge Bathurst. 
The anfwers to thcfe queries fuppofe the faft con- 
tained in thetn to be accurately ftated, as well as the 
claufes of the different afts of parliament which are 
alluded to. 

The duty of a judge advocate can only be coUefted 
from the ftatutes which relate to naval courts martial, 

and 
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and the conftant praftice fince the firft of thefc, which 
is fuppofed to be the 13th of Charles 11. It is un- 
doubtedly his duty that the proof, both on the part of 
the crown and the prifdner> ihould be properly laid be- 
f(M*e the court ( and where the point is doubtful^ he 
Ihould incline on the part of the prifoner. 

QcERY 11. By the aft of parliament of the 22d 
George IL a court martial is authorized, in the abfence 
of the judge advocate of the fleet and his deputy, to ap* 
point a perfon to execute the office of judge advocate ; 
but as it cannot properly become a court martial, till 
the members are {worn but by a judge advocate, how 
and when is fuch perfon to be appointed ? 

It appears highly reafonable that he fhould be ap- 
pointed fome time before the court aflembles, as there 
ought to be fome time to give the prifoner notice of hif 
trial, to fummons the evidence, 8cc. which are fup* 
pofed to be part of the judge advocate's duty ^ has not 
the prefident therefore authority, as foon as he receives 
an order to aflemble a court martial, to grant a warrant 
to fome perfon to execute the office, if not objefted to 
by the majority of the members, will of coorfe be- 
come the officiating judge advocate agreeably to the 
aft ; and can it be a legal court martial, if the perfon 
officiating as judge advocate be appointed by warrant 
from the commander in chief of the fquadron inftead 
of the prefident i 

Anfwer to the fecond ^ery* 

I think that the court martial, as foon as it is aflem- 
bled, may appoint a judge advocate ; and as the aft 
fays it muft be done by the court, a majority fhould 

E 2 condor 
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concur in the appointment* It might not be improper^ 
liowever, to have this forthet explained by a new 
a£t 



No. XV. Cafe and Opinion of the King's 
Advocate General, and the Solicitor of 
the Admiralty, with regard to a Judge 
Advocate's Proceedings at a Court Mar- 
tial 

I. A COURT martial is intended to be foon held for 
enquiring into the condu£l of feveral officers^ in 
the late naval engagement off Toulon, in . February 
z 744 ; and charges have been prepared by the profe- 
cutors in behalf of the crown, againft the feveral officers 
who are to be tried ^ Should fuch charges be laid be- 
fore the court by the judge advocate ? — Should he 
examine the witnefTes upon fuch points as may occur 
to him to be proper or neccflary at the trials, as well 
in fupport of the charges, as in behalf of the perfons 
charged j and, in the deliberations or debates of the 
court, ouglit he. to ofier his fcnrinients and opinion, if 
he fliould judge the fame proper or reqt)ifite for the 
information of the court ? and ought he not to offe^ 
and lay before the court, whatever he judges may tend 
to their information? 

The charge intended to be laid before the court 
martial, ought to be produced by the judge advocate. 
He may examine the witnefTes upon fuch points as may 
occur to him to be proper or necefTary to be conildered 
at the trial, as well in fupport of the charge, as on be- 
half 
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half of the perfbns accufed. In the deliberation and 
debates he muft offer his fentiments and opinion, if re- 
quired, or if he obferved any error in point of law, he 
ought, to ofier his judgment on the point for the in- 
formation of the court j and he ought to lay before the 
court every matter or thing that may conduce to a 
regular decUion of the points in queftion. 

II. Part of a judge advocate's duty at a court martial, 
is to take minutes of all the proceedings thereat ', 
which minutes are to be attefted by the judge advocate, 
and are the only authentic account of the court's pro* 
ceedings t 

Ought not the court to be fo deliberate in their pro- 
ceedings, as to allow fufficient time for the jtkdge 
advocate to take his minutes of the whole proceedings 
with exa£bieis ? but if the court fhould fcruple to do 
fo, and not allow fufficient time in their proceedings 
for that purpofe ^ how in fuch cafes ought the judge 
advocate to a£t ? 

A court martial ought to allow a fufficient time, for 
the judge advocate to take proper minutes of the en- 
tire proceedings with exaAnefs. And the minutes 
taken fliould be read to the court, and be approved by 
them. We are of opinion, that the court cannot in 
point of juftice deny fufficient time for the taking pro- 
per minutes of the proceedings. 

III. It is cuftomary for the judge advocate to take 
preparatory affidavits from the witnefles in fupport of 
the charge, againft a perfon to be tried at a court 
martial. 

Is it fittmg or proper fuch affidavits {hould be com- 

£ 3 municated 
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municated to the officer appointed to afiemble or pre- 
iide at the court ms^rtial} or to any other officer who 
inay be fummoned as a member of the court, till the 
fame arc properly laid in a judicial way before the 
cpurt martial ? ' 

It may be proper for the judge advocate to commu- 
nicate to the prefident of the cour^ martial, the affida- 
vits taken by virtue of his office ; but not to the fevera] 
other members that compofe the court, before the court 
ihall be regularly aifembled. 

IV. It has been the general praflicc at courts mar- 
tial, for the prefident to put the interrogatories to the 
witneiles ; in cafe a prefident ihould decline to put 
^n interrogatory defired by any member of a court mar- 
tial, and not fuffer it to be put ; What method in fuch 
cafe is fitting and proper to be taken? and is it a necef- 
fary form that the prefident ihould put all interroga- 
tories to the witneflcs ? • 

The prefident is certainly a proper pcrfon to put the 
interrogatories to the w itnefles. If he fhould decline or 
refufe to put a qucftion propofed by an inferior mem'- 
ber, then it ought to be determined by a majority of 

r 

votes, whether that queftion ihould be put or not j if 
the majority agree that the queftion is proper, then the 
prefident ought to put and propofe it to the wit- 

nefibs. 

V. When courts martial proceed to a determination 
upon matters before them, if the members are not 
unanimous therein, the fentences are drawn up agree?- 
?ible to the fentiments and judgment of the major 
part ojf them, and fuch fentences have ufually (if not 

^onftantl^} 
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conftantly) been figned by all the members, as well 
thofe who agreed thereto, as thofe who did not; Is it 
neceilary, and why, that members of a court martial, 
who do not concur with the majority in their deter- 
mination, fhould neverthelefs fign the fentencc drawn 
up agreeable to fuch determination ? 

The fentences in courts martial receive their force and 
validity from the judgment of the majority ; that all 
the members prefent ought to figu fuch fentences, al- 
though thty differ in opinion. 

VI. If a court martial confifting of any number of 
members whatfoever, adjourns from time to time as may 
be found neceiTary, and during fuch adjournments the 
number of members who firft compofed the court, arc 
unavoidably reduced by fickneft or death, or other- 
wife; May not fuch of them as remain from time to time 
meet according to adjournment, and go on with the 
examination into^ and determination of the matters 
before the court ? Would the addition of new members 
be proper ? and would it in that cafe be efteemed a 
continuation of the fame court ? 

If the number of a court martial be reduced by fick- 
nefs,death,or any otheraccident, the remainingmembers 
may meet, and aA at the feveral adjournments. The 
addition of new members will not be proper, unlefs 
fuch perfons fhould hear or be well informed of the 
evidence given before their attendance. 

VII. Is it fitting or proper that copies of the affida*- 
vits in fupport of a charge againft a perfon to be tried 
at a court martial, ihould be delivered to the accufed 
perfon, previous to his trial ? 

E4 It 
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It is in no cafe proper, that copies of the affidavit$ 
in fupport of a charge againft a perfon to be tried at 4 
court martial, fhould be delivered or fh^wn to the 
perfon accufed, previous to his trial. 

G. PAUL. 
Doaof's Commons^ W, STRAHAN, 

Sept. the 6th 1 745. 



No. XVI. Vote of the Honorable Houfo 
of Commons to enquire into the Conduct 
of Admiral Mathews, &c. &;c, and 
that Commiflioners might be appointed 
to collect the Evidence ; together with a 
Cafe ftated, and Opinion refpcding the 
deferring pa^Ting Sentence on Capt. Bur, 
RiSH, until the Court had gone through 
the whole Evidence againft the Admiral, 

Stdaon I. Vote of the Honorable Houfe of Comtnons, i uh April 1 745, 

RESOLVCP, , 

nr H A T an humble addrefs be prefented to his Ma^ 
jefty, that he will be gracioufly pleafed to give 
direftions, that courts martial may be held in the moft 
fpeedy and folemn manner, to enquire into the con* 
duA of Admiral Mathews, Vice Admiral Leftock, Capt. 
Burrifh, Captain Richard Norris, Captain Williamsj^ 
Captain Ambrofe, Captain Frogmore, Captain Dilk^ 
in and relating to the late engagement between hii| 
Majefty's fleet, and the combined fleets of f ranee an4 

S^Kuq 
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* 

Spain off Toulon^ and of the lieutenants of his Ma-* 

jefty's (hip the Dorfetfhire then on board, and of all 

other officers who are or fhall be charged with any 

mircondu£): in that ad^ion^ and to try themfor the fame; 

ttnd that his Majefty would be pleafed to appoint a 

proper perfon or perfons to coUeft all the evidence 

neceilary for the trials of the faid feveral commanders 

^nd officers, and to profecute them effeftually \ in order 

to bring thpfe to condign punifhipent through whofe 

miicondu^ it fhall be found that fuch difcredit has 

been brought upon his Majefty-s arms, the honor of 

the nation facrificed, and fuch an opportunity loft of 

doing the nioft important fervice to the common 

caufe. 

The houfe of commons purfuant to the foregoing vote, ^^^ April, 

addrefled the king, that his Majefty would be pleafed to 

give directions that courts martial may be held in the 

moft fpeedy andfolemn manneri to enquire into the con- 

duft of Admiral Mathews, Vice Admiral Leftock, Capt- 

tain Burrifh, Captain Richard Norris, Captain Williams, 

Paptain A^phrofe, Captain Frogmore, Captain Dilk, in 

and relating t p the late engagement between his Majefty's 

fleet, and the combined fleets of France and Spain, off 

Toulon, and of the lieutenants of the Dorfetfliire then on 

board, and of all other oncers who are or ihallbe charged 

with any mifcondu£): in that a£tion, and to try them 

fqr the fame \ and that his Majefly would be pleafed to 

appoint a proper perfon or perfons to colleft all the 

evidences neccflary for the trials of the faid feverai 

commanders and officers, and to profecute them eSec* 

tually, in order to, &c. &c. &c. 

'I'h^ du^e pf M[ewcaflle tranfo^itted the faid addrels AprU to. 

to 



bcXiv APPENDIX. No. XVI. 

to the lords of the stdmiraky, and figniiied his Majefty's 
pleafure that their lordfhips ihoulJ comply with what 
was defired the: cby. 

In purfuancc of his Majefty's pleafure fo fignified, 
the lords of the admiralty appointed Mr. Sharpe, and 
Mr. Crcfpigny, to collcft all the evidences neceflary 
for the trial of the faid ofBcers, and to profecute them 
cffeftually J and thofe two gentlemen were accordingly 
employed in preparing the charges^ and colleding the 
evidence^} againft fuch of the named officers as were 
in England, and alfo againft fome others fince charged . 
with mifconduA in the faid aAion. And the lords 
of the admiralty, by letter dated the nth of September 
laft, dire£led Sir Chaloner Ogle to afTemble a court 
martial on board his Majefty's ihip London, at Chat- 
ham, upon the 23d of the fame month, and to proceed 
to enquire into the condudt of Admiral Mathews, Vice 
Admiral Leftock, Captain Burrifh, &c. relating to the 
late faid engagement between his Majefty's fleet and 
the combined fleets of France and Spain, off Toulon^ 
and to try them for the fame, upon fuch charges as the 
profecutors for the crown had prepared againft them \ 
and in the trials of the faid oiEcers, Sir Chaloner Ogle, 
was direAed to begin firft with the lieutenants, then go 
on with the captains, and laftly with the flag 
oflicers. 

A court martial was accordingly aflembled by Sir 
Chaloner Ogle, the lieutenants were accordingly firft 
tried, and fentence of acquittal was pronounced ; the 
court then proceeded to the trial of CaptainBurrijfh, and 
beared the evidence of all the witnefles produced by 
the profef utord for the crown in fupport of the charge 

againft 
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againft him> and alfo of all thofe produced by himfelf 
in his behalf. 

And it bebg then obferved, that the tenor of the 
oath taken by each member is <* Well and truly ta iry 
'^ and determine th^ matter before them, between the king 
'< and thf prifoner to be tried \ and fome of the members 
of the court being of opinion, that they could not com* 
ply with the tenor of that oath, without hearing all the 
evidence to be given at any of the trials^ in relation to 
the faid engagement ; iince after fo hearing the whole 
evidence, the condu£l of each particular officer to be 
tried, may appear to the court in a different light, from 
what it may appear in, when only pnc part of the evi- 
dence has been heard \ and therefore the fame mem- 
bers were further of opinion that if the confideration 
of the evidence already given relating to Captain Bur- 
rifh's condu£l, and the p^Hing fentence thereupon,- 
were tp be deferred till they had gone through the 
whole evidence that may be given, relating to all the 
officers accufed of mifconduA in the fame engagement, 
the doing fo may enable the court more truly to deter- 
mine upon Captain Burrifh's condudt therein, and con- 
fequently to do ftrifb juftice between the king and the 
prifoner. 

QupRT, Can the court legally defer paffing fentence Scftiona. 
upon Captain Burrifh, till they have gone through the 
whole evidence relating to all the accufed officers; and 
if they can, and fhould fo defer it, can they confider 
the evidence given at the enfuing trials as in any man- 
ner affisdting Captain Burrifh, and admit the fame to 
have any weight in the forming their judgment andfen- 
|;ence upon his conduA ? 

Answee* 
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Amswer. We have confidered this queftion, and are 
of opinion that there is no law which prohibits a court 
martial from taking time to give a fentence ; but we 
apprehend it to be moft proper^ and moft agreeable to 
praAice^ to give a fentence upon trial for a capital 
offence, before the court proceeds to any other trial, 
for offences of the like nature. 

And we are very clearly of opinion, that they cannot 
confider the evidence given at any enfuing or pre- 
ceding trial, as in any manner affecting CaptainBurriih, 
and that they cannot by law admit fuch evidence to 
have any wright in forming their judgmoita and giving 

fentence upon him« 

G. PAUL, 

W. STRAHAN, 
C. UEE. 

Oa.^h^ I74|. 
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No. XVII. Particulars relative to the Ar- 
ticles of Charges exhibited againft the 
Officers, accufed of not having done their 
Duty in the Engagement off Toulon, and 
the Purport of the feparatc Sentences of 
the Court Martial, affembled Sept. and 
0&. 1745, and May and June 1746. 

T N confequence of an addrefs from the houfe of 
commbiis*, his Majefty ifiiied orders to the board 
of admindty, for the trial of fuch officers as were ac- 
cufed of not doing their duty in the engagement off 
Tbulon, and the lords of the admiralty according di« 
reeled Sir Chaloner Ogle, knight, admiral of theBlue 
fquadron, to ailemble a court martial on board bis 
Majefty's fhip London, at Chatham, to try them upon 
the charges prepared againft them by the profecutors 
for the crown ; and in the trials of the officers therdn 
named, Sir Chaloner Ogle was direAed to begin firft 
with the lieutenants, then go on with the captains, and 
laftly with the flag officers. 

The court* aflembled on the 23d of September^ 
1745, and was compofed of the following members, 
viz. 

« Appesaix, No. XVI. Seaion i. 

Sir 
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Sir Chaloner Ogle, knight, admiral of the Blue^ 

Prefident* 
Perry Maync, cfquire> rear admiral of the Bluo* 
William Smith, efquii^, commodore* 

CAPTAINS. 

William Parry Francis Geary 

Charles Wyndham Smith Callls 

William Chambers George Bridges Rodney 

James Rentone Robert Erikine^ 

Robert Allan John Pitman 

Thomas Frankland Edward Spragge 

Sir William Hewit, bart. Robert Swanton 
Charles Coleby Hon. Archibald Stuart 

Sheldrake J«ayton George Elliot 

Jofeph Hamer John Ormc 

Sir Charles Molloy, Tcr^t. 
The firft perfons brought to trial were Mefirs* 
•Henry Page, Charles Davids, William Griffiths, and 
Cornelius Smelt, being the four lieutenants of the Dor- 
fetfhire. They were accufed of having advifed their 
captain, George BurriiOi, efq. not to bear down upon 
the enemy. Of this charge they were all acquitted. 

On the 25th of September the court proceeded to 
the trial of Captain George Burrifli of the Dorfetfhire. 
There were five articles laid to his charge, which were 
to the followingpurport,viz. i. For not engaging within 
point blank, withdrawing from the fight, and not keep- 
mg his proper ikation in the line. 2. For not bearing 
down and engaging in his proper ftation, notwithftand- 
ing the admiral fent two fevcral orders fo to do ; in 
reply to which orders, the captain pleaded that he had 

no 
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no powder filled, although a battle had been expieAedfor 
feveral days preceding. 3»For expendinghis ammunition 
to no manner of purpofe, when he was not within point 
blank diftance of the enemy, contrary to his inftruAions 
and his duty. 4. For not affording affiftance, and going 
to the relief of the Marlborough (though the next fhip 
to her, and capable of fo doing) agreeable to his in- 
ftruftions, and to two feveral orders fent him by Ad- 
miral Mathews. 5. For not covering and conducing 
the firefhip, when flie blew up without doing any exe- 
cution, notwithdanding her deceafed Captain hailed 
him, and requefted afliftance from him. The court 
after having heard witncfles for the profecution and the 
prifoner, on the ninth of OAober pronounced the fol- 
lowing fentence : <' That by reafon of captain Bur- 
" rifh lying inaAive for half an hour, when he might 
<< have ailifted the Marlborough, and not being in a 
*' line with the admiral, when he firft brought to, he 
« is guilty of part of the charge exhibited againft him, 
«* as he did not do his utmoft to burn, fink, or deftroy 
" the enemy, nor give the proper afiiftance to the 
*« Marlborough till after the meflage he received from 
« the admiral ; that he is guilty of the 12th and 13 th 
" articles of the Fighting InftruAions, and that there- 
" fore the court adjudge him to be cafhiered, and for 
** ever rendered incapable of being an officer in his 
«< Majefty*s navy.'* 

On the loth of Oftober, the court proceeded to the 
trial of Captain Edmund Williams, of the Royal Oak. 
The charges againft him amounted to four, the pur- 
port of which were : i. That he did not bear down 
and engage the enemy, but kept back from the fight to 
windward of his ftation in the line. 2. That he ex- 
pended 
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pendcd his ammtinltiQii to no manner of purpofe, by 
firing at the enemy when not within point blank dii^ 
tance, or even at random ihot difiance* 3* That he 
negleAed ^ving affiftance to the Namur and M^l* 
boroughy then hard prefled hj the enemj, when he 
had it in his power fo to do# 4. Difobedience to the 
admiral's fignals* 

The court found that Captain Williams failed in hit 
duty^ bjr not being in a line with the admiral, and bj 
keeping to windward of the line during the greateft 
part of the aAion, and not within a proper diftance to 
engage with any cStSt, during the moft part of the time 
he was engaged ; but in regard to his long fervices, and 
his eye fight being very defe£live> and other favourable 
considerations, the court were unanimoufly of opinion 
that all this greatly weighed in mitigation of the puniib* 
ment due, and therefore only adjudged him as unfit to 
be employed any more at Tea ; but recommended him 
to the lords commifiioners of the admiralty, to be con* 
, tinned on the half pay lift, according to his feniority* 
This their lordffaips complied with, and Captain Wil- 
liams was afterwards appointed a fuperannuated rear 
admiral in 1747* 

On the 1 8th of OAober, the court proceeded to the 
trial of Captain John Ambrofe, of the Rupert. The 
charges againft him were nearly the fame as thofe ex- 
hibited againft Captain Williams, with the additional 
onef of his neglecting to cover and proteft the Ann 
galey, firefliip, when bearing down to bum the ReaL 
The court found that he had failed in his duty, in not 
engaging clofer than he did, when he had it in his 
power : but, in regard that both before and fince the 
a£lion, he had bomo the chara<^tcr of a vigilant ofScer, 

and' 
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and that his failure in the aftion feemed to have arifen 
from a miftake in judgment ; the court only fentehced . 
him to be calhiered during his Majefty's pleafure, and 
mulfted him of one year's pay^ for the ufe of the cheft 
at Chatham ; his Majefty, however, was pleafed to re- 
ftore him to his rank; and, in 1747, he was put on the 
fuperanniiated lift:, as a fear admiraL 

Captain Dilk of the Chichefter was next tried, for 
hot bearing down and engaging the enemy clofer, 
when he had it in his power fo to do. The court 
found the charge proved, and by their fentcnce, he 
was difmifled from the command of the Chicheften 
But his Majefty was afterwards pleafed to reftore him 
to his rank, and to place him on the half-pay lift. 

Captain Frogmore of the Boyne was among the 
number of accufed captains j but died before he re- 
turned to England. 

Captain Norris of the Eflex waslikewife among the 
number accufed, but the particulars of his trial at 
Mahon, after having refigned the command of his fliip^ 
and of his having afterwards retired into Spain, has 
been already mentioned*. 

Captains Robert Pett, George Sclater, Temple Weft, 
Thomas Cooper, and James Lloyd, were feverally ac- 
cufed of mifconduft by Vice Admiral Leftock, and 
tried by a court martial on the feveral charges exhibited 
againft them ; the evidence in ftipport of which had 
been previoufly coUefted by John Sharpe, and Philip 
Crefpigny, efquircs- 
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Captains Pett and Sclater were acquitted ; bat Cap* 
tains Weft, Cooper, and Lloyd, were by the fentence of 
the court cafhiered. The fentence was deemed ex- 
tremely hard, and reprobated as fevere and bearing no 
proportion to the faults proved againft them. Many 
palliating circumftances had appeared in their favour^ 
and from the general teftimony of their charaAers as 
good officers and feamen, his Majefty was pleaied to 
reftore them to their former rank in the f<frvice. 

On the 6th of May, 1746, the court afiembled on 
board of his Majefi/s (hip, the prince of Orange, at 
Deptford, for the trial of Vice Admiral Leftock. Sir 
Chaloner Ogle could not attend through illneis. The 
court was compofed of the following members* 

Perry Mayne, efq. rear admiral of the Blue, prefident. 
Honorable John Byng, rear admirsd of the Blue* 

CAPTAINS. 
Hon. Edw. Legge, John Orme, 

James Rentone, Thomas Frankland, 

Charles Coleby, Hon. John Hanulton, 

Jofeph Hamer, Sir Charles MoUoy, 

Smith Callis, Robert Erikine, 

John Pitman, Charles Catford, 

' Thomas Hanway, Edw. Spragge. 

This trial took up the whole of the month of May ; 
a very great number of untnefles having been examined 
for and againft Mr. Leftock. On the 3d of June the 
deputy judge advocate read the fentence of the court, 
which was, •* The court were of opinion, that the in- 
^< formation the charge was founded upon was not 
<< true, and that the evidence in fupport of the charge 
<' was not fuffi^dent to make it good ; and that many 

witneiTes 
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^ witnefles in fupport el the charge, as Ilkewife thofe 
^ in the admiral's defence, had refuted the whole ;. 
** ^erefore the court unanimoufly acquitted Vice Ad- 
*' miral Leftoek of the whole and every part of the . 
*« charge*'* 

On the 1 6th of June, the trial of Admirid Matthews 
commenced. This court martial was compofed of the 
foUowmg members. 
Perry Mayne, efq* rear adminil of the Red pre* 

fident4 
The Hon* John Byng, rear admiral of the Blue, 

CAPTAINS 
Miles Stapleton, Sir Charles Molloy, fenior^ 

Hon. Edw. Legge^ Smith Callis^ 

Jslines Rehtone^ John Pitman^ 

Thomas Frankland, Charles Catford, 
Sir Wm. Hewitt, Thomas Hanway, 

Charles Ccrieby, &ebrge ^ot, 

Hdti. j. liamiitoii, Edward Spragge* 

Sheldrake Laton, and 

jofeph.Hamer, John Qrme, 

Vice Admiral LeilocI: exhibited no lefs than fifteen 
charges againft him ; the purport of which was. That 
through his mifcondu^t, the mifcarriage of his Majefty's 
fleet in the Mediterranean was principally owing. Many 
witnefles were examined y and, after feveral adjourn- 
ments, the court, on the 22d of OQober, pafled the 
following fentence, viz* 

« The court having examined the witnefles pro« 
^< duced, as well in fupport of the charge as in behalf 
<< of the prifoner y and having thoxtnighly confidered 
« their evidencCjt. do unanimoufly refolve^ that it ap« 
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«' pears thereby, that Thomas Matthews, efq. by divers 
*< breaches of duty, was a principal caufc of the miC- 
«« carriage of his Majefty's fleet in the Mediterranean^ 
"in the month of February 1744, and that he falls 
" under the 14th article of an aft of the 13 Charles Up 
" for eftablifhing articles and orders for the regulating 
'< the better government of his Majefty's navies, fhips 
*« of war, and forces by fea : and the court do unani- 
^« moufly think fit to adjudge the faid Thomas Mat- 
<* thews to be' cafhiered, and rendered incapable of 
*< any employ, in his Majefty's fervice. 

No.XVIII. Letter from the Secretary of 
the Admiralty, in anfwer to a Letter from 
the Judge Advocate, upon Admiral Mat- 
thews objedting againft different Cap- 
tains being admitted to fit as Members 
on his Trial. 

Admiralty Office^ 1 'jth June^ 1 746. 

Sir, 
T HAVE laid your letter of yefterday*s date before 

my lords commiiEoners of the admiralty, inclofing 
a letter from Admiral Matthews, delivered by him 
yefterday to the court martial, at Deptford, wherein 
he objefts againft Captain Legge, Captain Rentone, 
and Captain Hamilton being admitted to fit as Judges 
or members of that court, for enquiring into the con-* 
duft of himfelf and others in the late aftion in the 
Mediterranean, between his RJajefty's fleet and the 
(Combined fleets of France and Spain, off Toulon, with 

the 
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the reafons upon which his faid obje£llon is founded; 
and you having fignified) that the court martial defire 
their lordlhip's determination thereupon, and the validity 
of the faid cafe of objection. Their lordfliips com- 
mand me in the firft place, to take notice of the dif- 
ference between your letter, and that of the two pro- 
fecutors, who in their letter of the fame date, fay, 
^' That the court looking upon that objeftion of no 
avail, had proceeded to read the charge, againft Ad- 
miral Matthews, after the laid objeftion 5'* which is in 
cffeA over-ruling it* 

But left any doubt fhould ftill remain upon the 
minds of any of the members of the court, their lord- 
fliips think proper to enter into a more particular dif- 
cui&on of the reafons alledged by the admiral, for his 
objeftion; which arc, 

• ift. That by an ancient and eftabliflied ufage, fuch 
captains only have been admitted to fit at courts mar- 
tial, whofe fliips were then within the diftrifts and 
limits of the command of the flag ofiicer, or com- 
mander in chief, who prefided at fuch court martial. 

2d. That the three captains objefted againft are 
now commanders of fhips that are out of the diftrift 
or limits of the faid commander. 

In anfwer to which their lordfhips direft you to in- 
form the court, that the a£l of parliament of the 
13 Charle;5 11. which is the foundation of martial law 
and for trying offences committed at fea, mentions no 
fuch reftriftions, and fays only, that courts martial 
fhall confift of commanders and captains. 

In foreign parts indeed courts martial do generally 
conilft of flag officers, and captains of (hips then under 

F 3 the 
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the command of the prefidenti which ufage is the 
cafe of neceffity; but here at home, captains of fhips 
have often been called from other ports to the port 
where the court martial is held ; indeed almoft, always 
when the trial has been upon officers of diftinAion, or 
the trial has been upon any matters of importance } 
(bme inftances of which go here inclofed. 

As to his third obje£lion, that the &id capt^dns are 
not in the a£hial command of their refpe£tive fbips^ 
but that the faid fhips are commanded by other com- 
manders appointed for that purpofe : Their lordfhips 
dire£t you to inform the court, that the cafe of thofe 
three captains is the fame as of thofe captains who 
appear (by the inftances inclofed) to have repaired 
from diftant places to the port where the courtr martial 
has been aflembled, the command of their fhips behig 
left in other hands during their abfence. That, in 
peace and in port, it has been commonly judged fuf- 
ficient to entruft the command of fhips to the firft 
lieutenants, during the abfence of the captain ; but in^ 
the prefent circumftances of afFairs, their lordfhips 
thought it not for his Majefly's fervice, to fuffcr thofe 
fhips to be idle in port, becaufe of the abfence of their 
captains at ^ court martial, but to depute others to 
officiate for them by order only, which is fo far from 
divefting their proper captains* from their, real com- 
mand, that one of the officiating captains is only a 
mafter and commander, and will not take poft, not- 
withftanding he now afts in the command of a fhip of 
fixty guns. 

As to the admiral's queftions, defiring to be inform- 
ed by the court, before they proceeded on his trial, 

who 
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who is his accufcr, and by whom the charge againft 
him was drawn and prepared ; their lordihips com- 
.^mand me to fend you the indofed copy of an addrefs 
from the houfe of commons^ dated nth April, I745» 
which whoever has read^ cannot but be much fur- 
prized at the queflion, efpecially from a member of 
the houft of commons. 

I am, &:c. 

T. CORBETT. 



No. XIX. Cafe laid before the King's 
Civilian at the Admiralty, whether a 
Captain who is ill, his Prcfence may be 
difpenfed with, and the Proceedings go 
on; with Dr. Harris's Opinion relating 
thereto. 

Cornwall, Hamoazef 2'Jth O^ober, 1765. 
Sir, 
13 E pleafed to acquaint their lordfhips, that in obe- 
dience to their order of the loth inftant, direfbing 
the captains of his Majefty's fliips and veilels at Ply- 
mouth, next in command to Captain Lloyd, of the 
Fame, to aflemble a court martial for the trial of 
William Skane, a deferter from his Majefty's (loop 
Fame, tranfmitted to me by Lord Edgecombe ; I made 
the fignal for afiembling a court martial on board his 
Majefty's fhip under my command, on Saturday the 
2tfth inftant| but found it impoffible to form a court 
for proceeding to trial, from the following reafons, vi%y 
<< There being nine of his Majefty's ihips in commid 

F 4 (c fioxi 
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<< iion at this port, none of whofe captains are abfent 
« upon leave, and the a£t direAing no court martial^i 
<< held by virtue of the faid a^, fhaU confift of more 
f* than thirteen or lefs than five perfons, to. be com-? 
<' pofed of fuch flag officers^ captains or conunanderS| 
ff then and there prefent, as are next in feniority to 
" the ofiicer who prefides at the court martial." Five 
captains only did aflen^blc of the fhips then and there 
in commiflion, fo that three were abfent, ill health prcr 
venting their attendance. It was doubted whether the 

* aft does allow, to difpenfe on any account whatfoever 
with the abfencc of any of the captains or commander^ 
then and there prefent, as are next in feniority to the 
officer who prefides at the court martial, according to 
the words of the faid aft ; I therefore beg you will be 
plcafcd to fignify this difficulty to their lordfhips, that 
opinion may be had whether the faid aft does allow 
pf the abfence of any fuch captain^ ; and if it does 
allow of any fuch abfence, under what eircumfl:anceS| 
and the proofs that are necefTary to juftify the legal 
proceedings of a court. I have communicated this 
difficulty to Lord Edgecombe, who has direftcd me 
to apply to their lordfhips ; and as I myfelf diffi:r in 
opinion from captains**** who are the gentlemen who 

' raifed this difficulty, I {hall continue to make the fignal 
and give my attendance from day to day, until the 
abfent fcnior captains are able to attend, or I receive 
their lordfliips' direftions, by v/hich their lordfliips will 
fee that I am no way deficient in my duty. 

1 am, &c. 

CiEO. MACKENZIE. 

* a 

Opinion 
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opinion of Do5lor Harris on th^ foregoing caje^ refpeBing 
the legality of ajfemhling a court martial when any of the 
. officers next in feniority to the prejtdent are unable to 
attend through ill health* 

IT appears to have been the intention of the legifc 
Jator by the adl of the 22 George 11. that every court 
martial fhould be compofed, if poffible, pf fenior offi- 
cers; but though the words of the ftatute are, ** That 
f* no court martial flxall confift of more than thirteen| 
f^ or lefs than five perfons, to be compofed of fuch 
*« officers as ^re next in feniority to the officer who 
^^ prefides ;" they cw never, I think, be linderftood 
to mean, that the next in feniority to the prefident, 
who happens to be prefent on the fame ftation with 
^heir fhips, fhould attend in order, at all events, and 
notwithftanding any impediment whatever, or other- 
wife, that no legal court can be held ; for fuch a con- 
ftrudlion feems not only unreafonable, as well as de- 
trimental to his Majefty's fervice, by rendering it ex- 
tremely difficult to make a court, but alfo to be very 
contrary to the general tenor of other parts of the aft, 
which appears to be calculated to expedite juftice as 
much as poffible, by permitting five captains to confti- 
tute a court, and even by allowing commanders to 
affift, when a fufficient number of poft captains are 
pot to be found. 

And as I obferve every court martial has an cxprefi 
power, by the 15 th fcftion of the ftatute, to difpenfc 
with the prefence of any member, and fuffer him to 
go on fhore (in cafe of illnefs}, even after a trial is 
begun, there feems to 'be no reafon to doubt, but that 

any^ 
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any officer may be excnfed from attendance, bj the 
prefident and coortj if a juft reafbn is affigned before a 
trial is begun ; and that they may afterwards proceed 
to bufinefsy if the remaining number of qualified offi- 
cers is fufficient to conftitute a court martial ; I there- 
fore apprehend| that Mr. Mackenzie and the five other 
.captains may legally afiemble, and proceed as a court, 
to try William Skane, if it is taken down in the 
minutes, that the abfent and fcnior officers have certi- 
iBed the prefident by letter, or otherwife, of their ia-* 
ability to attend through ill health. 

(Signed) G. HARIUS. 

Dehors Commons^ 
4/4 A&v, 1775. 



No. XX. Letter from Admiral Sir Tho- 
MAS Pye, to the Admiralty, ftating his 
having recommended to the Court Mar- 
tial on Captain Bromedge, to difpenfc 
with the Attendance of Rear Admiral 
Edwards and Captain Bai<fo-uk^ two* 
of its Members, viz. 

Arrogant^ Spitheady 2^th May^ 1 7 80. 
Sir, 
T AM to acquaint you, for the information of my 
lords commiffioners of the admiralty, that the wind 
being favourable for Rear Admiral Edwards to proceed 
to Newfoundland, and Captain Balfour, of the CuUoden 
tp the Weft Indies, agreeable to the orders they are 

under. 
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unddTy and they being members pf the court niartial 
which has been fitting feveral days paft on Captain 
Bromedge, late commander of the Bufialo^ and is not 
likely to be finiihed for Ibme days ; and being of 
opinion^ the court has power to difpenfe with their 
attendance, by the late a A of parliament, which fays, 
f* No members pf the court niartial to abfent them* 
*' felves from the trial^ except in cafe of ficknels, or 
<< other extraordinary or indifpenfible occafion, to be 
** judged by the court.** I mean that the public fer« 
vice may not fufibr by their attendance on this duty, 
to reconimend to the members of the court martial^ 
when they aflemble to-morrow morning, to difpenfe 
with the attendance of the faid rear admiral and cap- 
tain, as there will be eleven members ftill remaining 
to pafs fentence, that the king's fervice may not fufier 
by their being prevented proceeding to their refpefUve 
deitinations. 

I ami 2irc. 

T. PYE. 
Philip Stephens, Efy. 

N.B. Though the admiralty approved of the above 

« 

letter, the members of the court were of opinion, they 
had not power to determine upon the above applica^ 
tion, for difpenfing with the attendance /2f Rear Ad- 
pirzi Edwards, and Captain B^lfQur* 
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* 

No. XXI. Letter to the Admiralty, on the 
Non-attendance of a Captain. 

Prince of Wales y Port/mouth Harbour^ 
2^tb January i 1 780. 
TX^E the underfigned captains of his Majefty's fhips 
and vefTels at Portfmouth and Spithead, having 
attended on board his Majeil/s fhip the Prince of 
Wales, in obedience to a iignal made for that purpofe, 
in order to proceed to form a court martial, deiire to 
reprefent to you, that upon the court^s going to.be 
fworn in, the inclofed letter was received from Captain 
Hamilton, commander of his Majefty*s fhip the Cham- 
pion, reprefenting tliat he was prevented from at- 
tending the court by a fevere cold and fore throat ; 
his furgeon attended, but refufed to atteft upon oath, 
that Captain Hamilton's attending the court would 
endanger his health, on which the furgeon was fent 
after him, but found he was gone off to his fhip at 
Spithead ; We therefore do not think ourfelvcs autho-* 
rized to form the court, on account of the abfencc of 
Captain Hamilton. 

We arc, &c, 

[John Moiitrayy 
Pkilip Affleck^ 
Fra. Reynolds^ 
Benj. Caldwelly 

Si ncd J ^^^•S/^'*^' 
ig^'^c ^ John Macartney^ 

Ant. Hunt J 
St. John Chinneryy 
Hen, Collins^ 
\Cha. M. Pole. 



ffo PiiiLip Stephens, Efq 
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Cafe and Opinion of the King^s Advocate, 
Attorney General, and Solicitor General, 
relative to the Judge Advocate's afking 
Queftions of Witnefles when under Exa- 
mination. 

Admiraltjjyfficey \%th 
Sir, of November^ I747» 

T AM commanded by the lords commiffioncrs of tte 
-admiralty, to fend you inclofed an attefted copy of 
the opinion of his Majefty*s advocate general, folicitor 
general, and Attorney general, in relation to the judge 
advocate's aiking queftions of witnefles at a court 
martial. 

I am, &c. 

THOMAS CORBETT. 
Mr. Atkins, 

Deputy Judge Advocate, 

x8 Geo. IL An oB for the further regulatings and better 

government of his Majefifs navies ^ fbips of wary and 

forces by feoy and for regulating the proceedings upon courts 

martial in the fea fervtce — J? // among other things 

enabled as follows j viz. 

THAT from and after the firft day of June 1745, it 
ffaall and may be lawful to and for the faid lord high 
admiral, or the commiffioners for executing the office 
of lord high admiral for the time being ; and they arc 
hereby authorized and impowcred to grant com- 
miffions to any flag ofiicers, commanders in chief of 
fquadrons of fliips, or captains of his Majefty's fliips, 

to 
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to call and aflemble courts martial confifting of fla^ 

officers and ca^tainsi to enquire and try any perfon 

or perfons whatfoever^ for any offences or crimes 

againft the prefent aft^ or for any other offences or 

crimes which are cognizable at any fuch coftirt mar* 

tialy by virtue of any other law now in being ; and that 

at all fuch courts martial^ to be held to enquire and try 

any perfon^ for any fuch offence or crime which (hall 

be committed after the commencement of this ztfp 

the judge advocate ofthejieet^ or the perfon appointed to aB 

fir him fir the time beings fiall and may^ and he and thef 

are reJ^Bively ^atithorized and required to collet the evi*' 

dence in fupportof the charge againft the perfin charged^ and 

-to infirm the courts andprofecute in his Majeftfs name\ and 

for that purpofe it fhall and may be lawful to and for 

the fald judge advocatCi or fuch perfon fo appointed to 

aA for him as aforefaid, and he and they b'e hereby 

refpedtively authorized and required^ by writing under 

his or their hands, to fummon all and every fuch per^ 

fon or perfons, as he or they refpeAively fhall be in-^ 

formed, or have reafons to believe can give any ms^ 

terial evidence in fupport of the faid charge, to appear 

and be examined as a witnefs or witneffes before any 

fuch court martial. 

Whether in confequence of the direction contained 
in the foregoing cxtraA in the words that are inter-' 
lined. 

Query, Is it the duty of the judge advocate, and has 
he thereby a right to aik the witnefles, when under 
examination upon a trial, fuch queftions as ihall appear 
to hixii fitting and proper ? 

As the judge advocate is by the aft appointed and 

obligeii 
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obliged to profecute on behalf of the crown^ and, bf 
his having before collected the evidence, muft be able 
to judge what queftions are proper to put to the wit« 
nefles ; we are of opinion he has a right to afk them 
all proper and fit queftions. 

G. PAUL, 
(A true copy.) D. RYDER, 

Thomas Corbett. W. MURRAY. 

ijthofNovk 1747. 



No. XXIII. Application for Courts 

Martial. 

Rujfely Portftneutb Harbour^ Seftion t. 
Sir, March 29, 1779. 

T BEG leave to acquaint you, that this day James 
Taylor, fteward to the purfer of his Majeft/s Ihip 
under my command, and James 'Webfter, feaman, be- 
longing to the faid (hip, have been deteAed in carrying 
on fhore, and felling feveral articles of flop cloathing 
belonging to government, in charge of the purfer of 
the faid ihip. 

I requeft you will be pleafed to apply to the right 
honorable the lords commiflioners of the admiralty, for 
an order for a court martial to be held on the faid James 
Taylor, and James Webfter, for the faid offence* 

I am, &c. 

FRA. S. DRAKE. 
Vice Admiral Evans, 

Hydra^ 



xcvi 



SedUon «• 



Sir, 
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Hydra, SpitheaJ, Sept 2, 177IW 



I beg leave to inform you that Thomas Geary, ^ 
marine belonging to his Majefty's fhip under my com-« 
mand, was confined on the a3d of July 1779* foi* 
wilfully and malicioufly firing at Oliver Veale, ferjeant 
of marines belonging to the faid fhip, on that night, 
when on duty, to the endangering of his life, the ball 
having pafled through his jacket. In confequence of 
which, I am to requeft you will apply for a court mar- 
tial to be held on the faid Thomas Geary for the faid 
crime. 

I am, Sec. 

LLOYD. 
Admiral Sir Thomas Pye. 



No. XXIV. Admiralty and Commander 
in Chief's Orders to affemble a Court 
Martial, 

By the Commtffioners, is^c, £s*^. 

Seaion 1. INHERE AS Sir Thomas Pye, admiral of the White, 

and commander in chief of his Majefty*s ihlps and 
veffels at Portfmouth and Spithead, hath tranfmitted 
to us a letter of the fecond of September laft, from 
captain Thomas Lloyd, late commander of his Majefty's 
Ihip Hydra, requefting that Thomas Geary, a marine 
belonging to that fhip, might be tried by a court mar- 
tial for wilfully and malicioufly firing at the ferjeant 
belonging to her on tl\c ni^Jit of the 23d of June pre- 
ccdingj when on duty, to the endangering of his life, 

the 
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the ball having pafled through his jacket. And where- 
asj we think fit the faid captain Lloyd's requeft fhould 
be complied with ♦ ; we fend you herewith his above- 
mentioned letter, and do hereby require and direft you 
forthwith to aflemblc a court niartial (ot the trial of 
the faid Thomas Geary, for the offence with which he 
thereui (lands charged, alid to try hiiii for the fame ac- 
cordingly. 

Given under our hands the 3d of November^ 1779. 

{SANDWICH, 
R. MAN, 
BAMBER GASCGYNE* 

ToCaptain Thomas Burnett, 

commander of his Majejt^s 

Jbip Prudent^ andfenior cap* 

. tain of his Majeft^sjhips and 

. vejels at Portfmwth^ and 

Spithead. 



♦ The form of an order for aflembling a court martial abroad by j^q^ g^ 
t commander in chief is (imilar ; but ihould he be under the neceflity 
of prefiding himfelf, the la(k claufe of the order ia worded thut : *< By 
virtue of the power and authority to me given, I do hereby aflemblc a 
court martial compofed of the capttins and commanders of the fquadroh 
nnder my command, for the trial oft*. G. for the offencca with which 
he Hands charged in Captain L.'a letter to me herewith produced lot 
the reference of the court, and to try him for the fame accordingly. 

Given, &c." 
To ^c. 



No- XXV. 
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No. XXV. Judge Advocate's Warrant* 

By Admiral Sir Thomas Pte, ttV. &V. 

TyUEREAS the right honorable the lords com-* 
mifioners of the admiralty have directed me^ hf 
•h order dated the iithinftant, to afle'mble a court 
martial^ and try Captain William Williams, of his 
Majeft/s fhip the A£tiye> for leaving his ftation at 
Newfoundland without orders ; and whereas by an 
aA pafled in the twenty-(econd year of the reign of 
King George the Second^ intitled << An aft for amend- 
ed ing, eYplainingy and reducing into one a£i: of parlia» 
<< ment, the laws relating to the gorermnent of his 
^* Majeft/s fhipsi veflels, and forces by fea,*^ it is <nw 
dered, << that in the abfence of the judge advocate, and 
** his deputy, the court martial fliall have full power 
'< and authority to appoint any perfon to <:iecnte the 
«* office of judge advocate.'' 

I do> with the confent and {^probation of the mem-^ 
bers who conflitute this court, hereby authorize and 
appoint you to execute the office of judge advocate on 
the above occafion* For which this fhall be your 
warrant. 

Given on board his Majeft/s Ihip Prince 
George (where the court is ailembled), in 
Portfmouth Harbour, December 22, 1777- 
To Thomas Binsteed, E/q. T. PTE» 

hereby appointed to execute 

the office of judge advocate 

at the court martial above» 

mentionedw 
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No. XXVL Provoft Marfliairs Warrant. 

By John Amherst, Efq. £5*r. isfc. isfc. 
TTHE right honorable the lords commiffioners of the 
admiralty, having ordered a court martial to be 
aflembled to trj William Evans, a feaman, belonging 
to his Majefty's fliip the Albion, for defertion. I do 
hereby authorize and appoint you to officiate as provoft 
marihall on this occafion ; and you are to take the 
perfon of the faid William Evans into your cuftody^ 
and him fafely keep, until he (hall be delivered by due 
courfe of law ; and for fo doing this fhall be your 
warrant. 

Given, &C. 
To Mr. ]• Grant, bfreiy ap^ J. A. 

pointed provoft marjball on 

the occafion. 

No. XXVII. Commander in Chief and 
Prcfidcnt's Memorandums or Summonfes 
to Flag Officers and Captains, to attend 
a Court Martial. 

Mem. 
•^OU are to attend a court martial, which is to be Scftion i. 
aflembled by Vice Admiral Evans, on board his Summont 
Majeft/s fliip, Warfpite, in Portfmouth Harbour, on ^cmUr! 
Wednefday next, the third inflant, at nine o'clock in 
the morning, iu order to fit as member of the fame. 
s Dated, &c. 

THOMAS PTE. 

ReJ^eBive captains, Spitiead, and 
Port/mouth Harbour. 

Q2 Royal 
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Royal George^ SpitheaJf 
Mem. Off* ipi 1790. 

StSdon 8. YOU are defired to attend at a court martial^ to be 
Merabento aflembled by me on board his Majeft/s (hip, the 
court mar. Royal William, on Friday, the fecond inftant, at eight 
^*^ o'clock in the morning, and it is expelled you will at- 

tend in your uniform frocks. 

(Signed) S. BARRINGTON. 
To the refpeBive admirals and 
captains at Spithead* 

VUhrj, Spitbeadt 
Mem* July 16, l^9l• 

Sediona. A COURT martial will be held on board his Ma« 
SummoDfto jeft/s (hip, Ropl William, on Monday, the i8th 
membert. -^^^^^ . ^j^g fignjj ^jil bc made at eight o'clock, A. M. 

and the court will meet precifely at nine* 

By order of the Commander in Chief, 

H. PARKER. 

Sn? the admirals commanding 
fquadronsy to be by them given 
in orders to the refpeElive 
captains* 



No. xs[vni. 
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No. XXVIIL Memorandum to the Prcfi- 
dent to aflemble Members, and to the 
Captain of the Ihip where the Court 
js to be aflembled, 

TIT'HERE AS I have ordered the captains of his Ma- ^caion i. 

jeft/s fhips at Spithead, to attend a court mar- ^^^11^^,^"® 
tialj at which you are to prefide^ tp be held on board member*. . 

his Majeft/s ihip , in Portfmouth Harbour, on 

Monday next, the |8th inftant, at nine o'clock in the 
fnornlng. 

You are to aflemble the fame at the time above men- 
tioned, and, as fenior captain in Portfmouth Harbour, 
you are to fignify my direftions to the refpeftive 
captains of his Majeft/s fliips there^ that they may at<9 
ttjfid i^ likp manp^r. 

^0 Captain EvANS^ 
JnvinfibU^ 

Menwrandum from the commander in chiefs to the captain Scaion t. 
of thejbip where the court martial is to be ajfemhled. 

Sandwich^ June 15, 1777. 

THE right honorable the lords commiflioners of the To make 
admiralty having direfted captain-*— -, of his Majeft/s * '^ 
fliip , p , to prefide at a court martial, which will be 

held on board his Majeft/s fhip , under yoiir 

command, on Monday next, the i8th inftant, at nine 
o'clock in the morning* 

You are hereby required to attend the fame, and to 

caufe the fignal to be made at the above-mentioned 

Ijour. 

To Captain -— « 

03 No. XXIX. 



cu 
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8e€bion t. 

Letter to 
prifoner. 



Se£lioa s. 

Letter to 
prifoncff. 



No. XXIX. Judge Advocate's Letters and 
Summonfes to Prifoners, Profecutor, and 
Evidence. 

Sir, Port/mouthy Augujl xo, 1779. 

T^HE lords commiffioners of the admiralty having 

ordered Captain Cleland, of the Arrogant, to af- 
femble a court martial, to enquire into the lofs of his 
Majcfty*s ftorefhip, the Supply, late under your com- 
mand, and to try yourfelf, her officers and men, for 
their condu A on that occafion ; and it being intended 
that I fhall officiate as judge advocate upon the occa- 
fion at the faid court martial, which is to be held on 
board the Arrogant, in Portfmouth Harbour, on ThurC- 

• 

day next the 12th inflant, at nine o'clock in the morn- 
ing ; I fend you herewith a copy of the order for the 
trial on yourfelf, officers, and company above men- 
tioned, alfo copies of the papers referred to in the 
order, and am to defire you will be pleafed to tranfmit 
me a lift of the officers and men late belonging to the 
Supply, who are now at this port, and of fuch perfons 
as you may think proper to call to give evidence in 
your favor, that they may be fummoned to attend ac* 
cordingly. 

I am^ &c« 
Captain Nasmith, late of his 
Majeftp Store/hip Supply, isfc. 

Edgar, Torhay, Auguji 27, 1 781. 
THE right honorable the lords commiffioners of the 
admh*alty having directed a court martial to be hd 

on 
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cn jou for embezzlement of ftores^ tomorrow mom# 
ing at nine o'dqckj on board his Majefty's iliip> A. I 
am to acquaint you therewith^ and inclofe for your 
information^ Captain G/s complaint againft you. 

You are therefore defired to prepare yourfelf for the 
fame, and if you have any perfons to appear as wit^ 
nefles in your behalf, you will fend me a lift of their 
names, that they may be duly and fpeedily warned to 
attend the faid court martiaL 

W. B. 
Jdr* A. C. Mafter J)eputy Judge Advocate* 

ejthe ValianU 

Sir, 

The lords commiffioners of the admiralty having Section a» 
ordered Capt.— >, to aflemble a court martial to try profccutor 
A. B. for defertion from his Majefty's fhip under your 
command, and it being intended that I jfhall officiate as 
judge advocate upon the occaiion, I am to requeft you 
will be pleafed to fcpd me a lift of the witneiTesyou chufc 
to call upon in fupport of the charge, and to caufe the 
inclofed notice to be delivered to the prifoner, and to 
permit a lift of his )yitneftes to be fent me with yo.ur's 
and fuch of either as belong to the fliip you command; 
the prefidcnt defires you will give them directions to 
attend the court. 

I am, &Cf 
TCo Captain « i , •of his 
MajeftPfiip , 

S I R, Augufi 19, 1779. 

YOU arc defived to attend at Portfmouth, to give Seaioa 4. 
evidence at a court martial to be }xeld there the lath ^^^^H 

G 4 inftant. 
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inftant, for enquiring into the conduft and behaviour 
of Vice Admiral Sir Hugh Palifer, on the 27th and 
28th of July 1778, and to continue fuch attendance io 
long as the faid court fhall think neceflaiy. 

I am, &c. 
(Signed) GEO. JACKSON, 

Judge Advocate. 
Admiral Sir Thomas Pte, ^c. 

3 I R» 

Staion 5. YOU are defired to attend a court martial to be held 
Another ^^ board his Majeft/s fhip — , to-morrow the 27th 
inftant, at nine o'clock, for the trial of Mr. C. on a 
charge exhibited againft him by Captain G. of his 
Majeft/s ihip, V. for embezzlement, in order to giv^ 
your evidence thereon. 

I am, &c. 
To Mr* — — 5. 

No. XXX. Letter from a Judge Advocate 
putting off a Court Martial, on account 
of the Indifpofition of the Preiident. 

SlK| 

^HE court martial for the trial of .r—— i belonging 
to his Majeft/s fhip under your command, 
being put off till Friday n^:^t, the 4th infiant, on 
account of the indifpofition of the prefident — ^I am 
directed by him to acquaint you therewith, and to re- 
queft you will pleafe to caufe the indofed notice to be 
delivered to the prifoner, and give directions for the 
witnefles belonging to ^-r-^| to attend the cpurt op 

board 
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board the j on Friday next, inftead of to-raorrow^ 

at ten o'clock in the morning. 

I am, &c. 
To Captain > 

No. XXXI. Form of Minutes. 

Minutes of proceedings, at a court martial held on board hif 
Majejifs Jbip the Prudent ^ at Spithead, on the Sth and 
gth days of November l^^^• 

PRESENT, 

nPHOMAS Burnett, Efq. commander of his Majefty*5 Seaion u 

fhip Prudent, and fenior captain of his Majefty's 
fliips and vefiels at Portfmouth, prefident^ 

CAPTAINS. 

» 

/Sam. Uvedale Mark Robinfon 

• Wm. Dickfon R. Fanfliaw 

Geo. Montagu ^. Rodniey Bligh 

Wm. Gumming Tho. Lenox Frederick 

Jfdw. Garnier Walter Young *. 

The prifoner was brought into court, and the evi* 
4cnce and audience admitted. 

Read the order of the right honorable the lords 
commif&oners of the admiralty, dated the third inftan^, 

* Should any of the captains be abfent on leave, or upable to attend 
through ill-health, it muA be inferted ip the minutes immediately after 
^e names of thofe prefent, thus : " being all the captains of the poft 

*« Ihips at — , except Captain , of his Majefty's (hip the-^— , who 

" is abfent with leave from the lords commiflioners of the admiralty and 

f» Capuin , of the — — , who certified the prcfidcnt his inability 

ff to attend through ill healths" 

dire£le4 
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dircftcd to Captain Thomas Burnett, commander of 
his Majeft/s fhip, Prudent, and fenior captain of his 
Majeft/s (hips and veffels at Portfmouth and Spithead^ 
to try Thomas Geary, a marine belonging to his Ma^ 
jeflys fhip, Hydra, for wilfully and malicioufly firing 
at the ferjeant belonging to her, on the night of the 
23d of June laft, when on duty, to the endangering 
of his life, the ball having paflTed through his jacket. 

Then the members of the court and judge advocate^ 
tn open court, and before they proceeded to trial, re* 
fpeAively took the oaths directed by aft of parliament 
made and pafTed in the 22d year of the itign of his 
late Majefty King George IL entitled << An aft for 
«< amending, explaining, and reducing into one aft of 
<< parliament, the laws relating to the government of 
his Majeft/s fliips, veffels, and forces by fea. 

A letter from Captain Thomas Lloyd, late com-* 
mander of the Hydra, to Sir Thomas Pye, admiral of 
the White, &c, &c. was read as follows 5 viz. 

Sir, Hydra, Spitheady Sept. 2, 1779. 

I BEG leave to inform you, &c, &c. &c. 

All the evidences were ordered to withdraw out of 
court, except Lieutenant Rowley Bulteel, of the Hydra, 
who was fworn. 

Court. 

Anfwer. 

Lieutenant Bulteel ordered to withdraw. 

Serjeant Oliver Veale was next called into court, ^4 
fworn. 

Court. 

Anfwer. 

The 
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The prifoner aiked this witnefs no queftions, the 
latter withdrew. 

Lieutenant Bulteel was again called in and interro- 
gated. 

Court. 
• Anfwer. 

The evidence in fupport of the charge being finifhed, 
ihe prifoner was called upon to make his defence^ 
which he did in the following words^ viz. 

The ferjeantj &c. 

The prifoner then defired that his witnefles might be 
/examined. 

Bryan Coile, private marine^ was according fworn* 

Prifoner. 

Anfwer. 

The evidence withdrew. 

The prifoner requefted Captain Lloyd to {peak to his 
charader. .Captain Lloyd faid, <« I never heard any 
*^ complaint againft him from any officer while under 
.^ my command, except for the offence^ with which he 
f ftands charged. I never faw him drunk, nor was he 
f* ever punifhed for the offence.*' 

The prifoner having nothing further to offer In his 
defence, the court was cleared and jHroceeded to deli- 
berate upon and form the fentence. 

The court haying carefully and deliberately weighed 
and confidered the evidence produced, and what the 
prifoner alledged in his defence, were of opinion that 
the diarge had beei» fully proved*, and that he fell 

* Pecularitiet in the minutes when the charge has been proved, and 
ihe punilhment only corporal. " i. That the charge has been proved. 
f« That the pimilhineDt to be xnfli6led on the prifoner for hit offence be 

corporal. 
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under the firft part of the 226, article, of an a£t pafled 
in the 22d year of his late Majeftj King George II. for 
amending, explaining, and reducing into oneaA of par- 
liament, the laws relating to the government of his 
Majeft/s (hips, veilels and forces by fea— In confe- 
quence thereof, the court adjudged the prifoner, 
Thomas Geary, to be hanged by the neck until he is 
dead, at the yard-arm of fuch one of his Majeft/s fhips^ 
and at fuch time as the lords commif&oners of the ad-« 
sniralty fhall direct But in confideration of the good 
thara£ter of the prifoner, and fome other favorable 
circumftances, the court agreed to recommend him as 4 
proper objeft for mercy. 

The court was opened| audience admitted, and fen-i 
tence pailed accordingly. 

Sedion a. fliittutes of the proceedings of a court martial affembkd and 

held on board his Majefl^sfbip Blenheim^ at St. Helens, 

the day of February i ^%'isfor the trial ofWihLiAH 

King, feaman, belon^tn^ to his Majejlfs Jbip Goliath^ 

for defertion, viz* 

PRESENT, 
John Elliot, efq« commodore and commander of ^ 
fquadron of his Majefly's (hips, prefident. 

CAPTAINS. 
Philip Affleck Stair Douglas 

John Brown Hon. George Berkeley* 

Thomas Lewes 

■■ ■ ' r 

corporal. And 3. That therefore the court adjudges the prifoner to re- 
ceive 200lafhetou his bare back with a Cat-of-nine-taili, alongfidc of 
** fuch of his Majefty's (hips and veflels at , in fuch proportiqpt 

<< and at fuch times as the commander in chief of his Majefty's fbipsaiQd 
«• vcffds at (hall dircft." 

The 
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The prifoner being brought into courts and audieiire 
admitted, the order of the right honorable the lords 
commiiSioners of the admiralty, dated the third inftant, 
diredled to commodore John Elliot, &c. at St. Helens, 
for the trial of William King, feaman, belonging to 
his Majefty's fhip Goliath, for defertion, was read, 
the members of the court and judge advocate, then, in 
open court, and before they proceeded to trial, refpec- 
tively took the oath enjoined by aA of parliament. 
The letter from Captain Sir Hyde Parker, commander 
of his Majeft/s fhip Goliath (containing the charges 
againft theprifoner), was then read, and all the witnefles 
being ordered to withdraw and attend their examina- 
tions feparately, they all withdrew accordingly, except 
the firft to be fwom, and the court proceeded to trial 
^9 follows : 

Evidence in fupport of the charge, — — of his 
Majeft/s fhip the Goliath, fworn and examined as 
follows : 

Court. 

Anfwcr, 

The mufter book of his Majefly's fhip Goliath, being 
produced to the court, the prifoner appeared to be run 
the day of January laft. 

There being no other witncfles to examine in fup- 
port of the charge, the prifoner was alked what he 
had to offer in his defence — ^The defence retted here — 
' The court was then cleared, and the judge advocate 
having read the minutes and the court having ma- 
turely confidcred the whole, agreed that the charge 

againft 



tX APPENDIX. No. XXXIL 

againft the prifoner is proved *• 2. That the punifb- 
nient to be inflided on him for his offence be cor- 
poral. And 3* That therefore, the court adjudges 
the prifoner to receive 200 lafhes on his bare back 
with a cat-of-nine-tails, alongfide of fuch of his 
Majeft/s fhips and veflels at St. Helens or Spithead, in 
fuch proportions and at fuch times, as the prefent 
commander of a. fquadron of his Majeft/s fliips at St» 
Helens, or the commander in chief of his Majeft/t 
ihips and veflels at Portfmouth, fhall direA.-^The court 
was then opened, audience admitted, and fentence 
pafled accordingly* 

No. XXXIL Cafe and Opinion refpeding 
the Legality of admitting a Profecutor a$ 
an Evidence at a Court Martial. 

Sir, Portfmouthy Jan. 7, 1785^ 

Seaion 1. /CAPTAIN Thomfoii, commander of his Majeft/s 

fhip, Edgar, being direAed by their lordfhips to 
aiTemble a court martial for the trial of Mr. Charles 
Thackary, lieutenant of his Majeft/s fliip^ Thorn, on 
feveral charges reprefented in a letter from Captain 
William Taylor, her commander, to you, and amongft: 



* ^eculiaritiefl of minutes when the charge is not proved. 

'* That the charge is not proved^ and did thereupon adjudge the 
" prifoner to be acquitted, aod returned to, his proper (htpi there \» 
^ Sayt io hit former ftation,'* 

Others 
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others for going into the captain's cabin when alone at . 

tea, and calling him fcoundrel and liar, which Captain 
Taylor can alone prove, and as Captain Thompfon ap-* 
prehends that the court may have a doubt of the pro- 
priety of admitting Captain Taylor to give his evidence^ 
becaufe he is complainant, he has diredled me to ftate 
the cafe to you, and to requeft you to move their lord- 
ihips to lay the fame before fuch counfel as they fhall 
think proper, for an opinion on the following queftion: 

*< Whether Captain Taylor's evidence under the 
*< above circumftances ought to be admitted or not> 
*< and if it ought to be admitted, whether after he has 
*' been examined, as is the cuflom of courts martial to 
<« examine the witnefTes feparately and apart from each 
<< other, he can be permitted to remain in the coiurt ta 
•♦ conduA the profecution ?** 

Captain Thompfon means to aflemble the court mar* 
tial on Monday morning next, and hopes to be favored 
with an anfwer before that time. 

Sir, I am, &c. 
To Philip Stephens, Efq. 

OPINION. 

TH£ diflinftion between the objeftion to the com- Scdaon u 
petency, and objeftipns to the credit of a witnefs, has 
been long eftablifhed, and in criminal profecutions it is 
not a legal objection to the competency of a witnefs or 
to the admiffibility of his evidence, that he is the 
profecutor, whatever obje6lions to his credit may arifc 
under the circumftances of the cafe. 

The effect of the evidence when admitted, and the 
mode of conducting the profecution^ muft be left to 

the 
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the judgment of the court. If the practice of courts 
martial in examining vitnefles feparately is fo univerfal 
that it cannot be difpeftfed with in any cafe ; I fuppofe 
that fome agent or attorney on behalf of the profecutor 
may conduA the profecutioD) ^hich is erttj day's 
praftice in courts of law. 

If any doubt fhould be conceived by the judges of 
the court on the propriety of receiving the evidence 
of a complainant, it may be proper to obferve, that the 
rule which is univerfal in civil zQions that a plaintiff 
cannot be admitted as a witnefs in his own caufe, does 
not apply to criminal profecutionsi which are always 
fuppofed to be at the fuit of the crown, and on behalf 
of the public ; and therefore, obje£Hons from intereft^ 
or for want of other evidence or circumftances to con^ 
firm the teftimony of a fingle witnefs, are objedtions 
only to the credit. 

F. C. CUST. 

LincoMs Inrty January lo, 
1789- 
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No. XXXIIL Opinion of the Attorney and 
Solicitor Generalsi and the Hon* Heneage 
LeggCj refpefting the Number of Wit- 
neffes to be examinfed at Courts Martial; 
Dated April 25, 1746. 

TN anfwef to the queftion in the letter tranfmitted to 
lis, We thinjk the court fhould not refiife any wit- 
heiles, that are now ready to be examined, if the pro- 
fecutors infifl they are material. 

Biit as we are of opinion, it is in the power of the 
court to limit a certain time for concluding the exami- 
nations^ what time that ftioiild b^, muft depend upon 
all the circumftances, of which the court can only be 
the judge. 

And we think the profecutors Ihould be very careful 
not to call too many to the fame fafts, which can only 
tend unneceflarily to protraft the trials, and finally to 
-elude the juftice of them, 

D. RYDER. 
Wm. MURRAY. 
HENEAGE LEGGE. 
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No. XXXI Vi Forms of fundry Sentences; 

Sie&ton >• Sentence of a court martial on Admiral Byng^ and letter^ re» 

commending him fp mercy* 

A T a court martial aflcmlded on board his Majefty's^ 
fliip. Prince George, in Portfmouth harbour, upon 
the 27th of December, 1756, and held every day after- 
wards (Sundays excepted),, till the 27th of January^ 
1757, inclufive. 

PRESENT,. 
Vice Admiral Smith, prefident^ 
Rear Admiral Holboume^ 
Rear Admiral Norris, 
Rear Admiral Brodrick. 

CAPTAINS. 
Holmes, Douglas, 

Geary, Bcntley, 

Boys, Keppel, 

Moore, Dennis; 

Simcoe, 
The court, purfuant to an order from the lordly 
commif&oners of the admiralty, to Vice Admiral Smithy 
dated 14th December, 1756, proceeded to enquire into 
the conduA of the Honorable John Byng, admiral of 
the Blue fquadron of his Majefty^s fleet, and to try 
him upon a charge, that during the engagjcment be- 
tween his Majefty's fleet, under his command, and 
the fleet of the French king, on the 20th of May laft» 
he did withdraw, or keep back, and did not do his 
utmoft to take, feize, and deflroy the (hips of the 
French king, which it was his duty to have engaged^ 

an4 
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and to aiEft luch of his Majefty's fliips as were en- 
gaged in the aftibn with the French fhips, which it was 
his duty to have affifted \ and for that he did not do his 
utmSft to relieve St. PhiliJ^^s Caftle, in his Majefty's 
ifland of Minorca^ then bcfieged by the forces of the 
French king, but afted contrary to, and in breach of 
his Majcft/s command; and having heard the evi- 
dehce, and prifoner's defence, and very maturely and 
thdroiighly cbniidered the fame, they are unanimoufly 
of opinion, that he did not do his utmoft to retrieve 
St* Philip's Caftle, and alfo, that during the engage-^ 
meiit between his Majefty's deet under his command^ 
bnd the fleet of the French king, on the 20th of May 
laft, he did not do his utmoft to take, feize, and de- 
ftroy the fhips of the French king, which it was his 
diity to have engaged, and to affift fuch of his Majefly^s 
ihips as were engaged in fight with the French fhips^ 
which it was his duty to have alHfted ; and do there- 
fore unanimoufly agree, that he falls under part of the 
1 2th article of ah aft of parliament of the 2 2d year 
df his prefent Majefty, for amending, explaining, and 
reducing into one aft of parliament the laws relating 
to the government of his Majefty's fhips, vefTels, and 
forces by fea ; and as that articlie pofitively prefcribes 
death, without any alternative left to the difcrction of 
Ihe ciourt, under any variation of circumftances, the 
court do therefore unanimoufly adjudge the faid Ad- 
miral John Byng tb be fhot to death, at fuch time, 
and on board fuch fhips as the lords commiffioners 
Ihall direft. 

But as it appears by the evidence of Lord Robert 
Bertie, Captain Gardener, and other officers of the 

H 2 ihip^ 
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i&ipj whd were near the peribn of the admiral) that 
thej did not perceive any backw^rdnefs in him during 
the aAion^ or any mark of fear or confuiioi^j either 
from his countenance or behaviour>bat that he ieeined 
to give . his orders coolly and diftinfUy, and did not 
feem wanting in per&nal courage^ and from.othor 
circumftanceS) the court do not believe that his mi& 
conduct arofe cither from cowardice or difafl^Aion^ 
and do therefore unanimoufly think it their dj^ity moft 
eameftly to recommend him as a proper objeft ot, 

Si^ed by all the Members 
composing the Court. 



^cfiionc. To tht Right HantfraUe the Lards Commjj^neps of thi 

Adadrahy 

WE the underwritten, the prefident and members of 
the court martial, ailembled for the trial of Admiral 
Bnig, believe it unneceflary to inform your lordfhips^ 
that in tlie whole courfe of this long trial, we have 
done our utmoft to endeavour to come at truths, and 
to do the ftri^eft juftice tc^ om* country and the 
prifoner, but we cannot hdp Isqring, the diftrefles of 
our minds before your lordfliips on this occaiion, in 
finding ourfelvcs under a neceffity of condemning a 
man to death, from the great feverity of the 1 2th 
article of war, part of which he falls under,, and whicli.. 
admits of no mitigation, even if it fhould be committed 
by an error in judgment only ^ and therefore for our 
conlciences fake, as well as in juitice to the prifoper> 

wc 
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'^e pray your lordfhips, in the moft earneft manner, to 
rccbmincnd him to his Majefty's clemency. 

We are, &c. 
Signed by all the Members of the 
Court Martial* 
&. George^ Part/mouth Hai-bour^ 
2 "Jih January t ^ 7 S 7- 



Sentence of a tourt marital on twenty feamen helonghtg Scftiong, 
to bis Maje/fys Jhip NarciJfuSj fir mutiny and /edition : 
Jix of nvhom were ordered for execution^ two corporally 
puntjbedf and the others acquittfdm 

At a court martial alTembled on board his Majefly*s ihip 
Aflurancc, in the North River, New York, the 1 8th, 
and held byfeveral adjournments, the 2oth, 2 lit, 
^2d^ 23d, 24th, and 25th days of May, 1782^ 

PRESENT, 
Captain Elliot Salter, prefident^ 

CAPTAINS. 
R. Biggs, Jn. Bazely, 

Chr. Mafon, Wm. Swiney, 

David Graves, Matthew Squires. 

The court (being duly fwom according to aft of par* 
Uament), in purfuance of an order from Robert Digby, 
efquire, rear admiral of the Red, and commander in 
chief of his ]M[;ajefty's (hips and veflels in North Ame- 
rica, dire&ed to Elliot Salter, efquire, captain of his * 
Majefty^s ihip Santa Margarita, proceeded to the fepa- 
rate trials of Hamilton Wood, Thomas Crandon, Jofiah 
Marflbal, Robert Wifely, and Francis Rae, belonging 
to his Majefty's fhip Narciflus, for ma)cing feveral 

H 3 mutinous 
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iniitixuHis aflcxnblicsy and uttering words of fedition 
and mutinyy and endeavouring to perfuade the flup's 
company to rife on Captain Edwards and his officers^ 
and difpofTf is them of their command and authority ii| 
the Narcifius, and to cany her into fome rebel port| 
alio Owen Cooper, Thomas Splitman, John Simpfon^ 
James Bryan, Thomas Hogan, Peter Delaney^ J^mes 
Young, Thomas Gallachan, David Brett, Jonathan 
Major, Lucas Cabbanne, John Jewel, Daniel Obrieuji 
Anthony Mofiets, and Morris Bryan, for being prefect 
at the faid mutinous aflemblies, and concealing trai- 
terous defigns ; and having heard read the charge ex- 
hibited againft them, in a letter from captain Edwards^ 
of his Majefl/s faid fhlp Narcifliis, to Rear Admiral 
Digby, as well as the evidence in fupport of the faid 
charge, and alio what the prifoners had to offer in 
their own defence refpe£tively ; and having maturely 
and deliberately confidered the whole and every part 
thereof with the moft minute attention ; tht court 
is of opinion. That the charge is fully proved againft 
the faid Hamilton Wood, Thomas Crandon, Jofiah 
Marfliall, Francis Rae, Owen Cooper, and Thomas 
Splitman^ that it is in part proved againft Robert 
Wifely, and Peter Delaney, and that it is not proved 
againft John Simpfon, James Bryan, Thomas Hogan, 
James Young, Thomas Gallachan, David Brett, Jona- 

_ I 

than Major, Lucas Cabbanne, John Jewel, Daniel 
Obrien, Anthony MofFets, and Morris Bryan; the court 
doth therefore adjudge the following punifliment, viz. 
The faid Hamilton Wood, Thomas Crandon, Joiiah 
MaHhall, Francis Rae, Owen Cooper, and Thomas 
Splitmaii, to be hanged by th.e necks until tht^y are 

dcad^ 
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jdead, at the yard-arms of his Majefty^s faid (hip Nar* 
ciiTus, and at fuch.time as the commander in chief of 
ills Majefty's (hips and veffels at the port fhall direA^ 
and the body of the faid Hamilton Wood to be after- 
wards hung in chains, in the mod confpicnoos place the 
^commander in chief fhall think proper to diredl. That 
Robert Wifely fhall receive 500 lafhes, and Peter De- 
laney fhall receive 200 lafhes with a cat-of-nihe-tails on 
their bare backs, alongfide of fuch fhips, and at fifch 
limes, in fuch proportions, as the commander in chief 
&all think proper^ and they are hereby fentenced to 
jufier accordingly. And the court doth acquit John 
fiimpfon, James Bryan, Thomas Hogan, James Young, 
Thomas Gallachan, David Brett, Jonathan Major, Lu- 
ras Cabbane, John Jewel, Daniel Obrien, Anthony 
Mofiets, and Morris Bryan, and they are hereby ac* 
jguitted accordingly. 

Signed by the Court. 
John M« Arthur, 

^fpomted by the court to execute 

the office of Judge Advocate on 

ihe occafion^ 

SefUence if death on Mr. Benjamin Lee, mafiei^s mate Scdioa 4^ 

of the Marlborough* 

At a court martial aflembled on board his Majefl/s 
fhip Barfleur, in Fort Royal harbour, Jamaica, on 
Friday the 7th of March, 1 783. 

PRESENT, 
The Right Honorable Samuel Lord Hood^ rear 
admiral of the Blue, &c. &c. prefident. 

CAPTAINS, &c, 

H4 Tte 
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The court being dulj fworn, in porfuancc of an 
order from Jofbua Rowley^ efquire, rear admiral of the 
Red) and commander in chief of his Majefty's fhips^ 
^nd veilels employed and tp be employed at and about 
Jamaica^ a^d dated the 3d day pf March, 17839 and 
direAed to the H'^ght Honorable Samuel Lord Hood, 
re^ admiral of the Blue, &c« proceeded to try Mr. 
Benjamin Lee, mafter^s mate of his Majefty'^ ihipMa^ 
borough, for behaving in a riotous manner, and infult*- 
{ng LieutensM^t Triftram Hillman, fourth lieutenant of 
the faid fliip, pn the night pf the ^d of March, 1783^ 
Fhen in the execution of his o^ce ;. and haying heard 
the evidence op the part of the profecution^ and that 
of the prifoQcr, and very ferioufly and matutdy coo* 
^dered the fame, are pf ppii^pn, th^t the chaige againft 
the prifoncr is fully proved. The court do therefore 
adjudge the ffiid Mr. Benjamin X<ee to be hanged by 
the neck until he is dead, at the yard-arm of fuch of 
his Majefty's ihips, and at fuch time as fhall be direAed 
by the commander in chief of his Majeft/4 fliips and 
veiTels at this port, and the faid Mr* Benjamin Lee is 
hereby fcntenced to be hanged by the neclp until he 
if dead accordingly. 



A* B. appointed by the court to 
execute the office of J^^ff 
Advocate on the accafion* 



Signed by the CwtU 



fepUnci 
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ISiMtnice ofiafiaman fir eAufmg the ficond Itiutenant of a Seftion fy. 
Jbipy alfo ordering two feameriy 'who Wire examimd 4s 
Vfitneffes, to be iptprijhnedfor prevaricattoit* 

At a court martial held^ &c. 

The cour^, in purfuance of an order from the right 
honorable the lords commiffioners of the admiralty, 
dated the 3d of May, 1773, and direftcd to Captain 

— of his Majcfty's fhip and fenior 

pfficer next to Captain — . ■' . ' ■ of his Majefty*s Ihips 
and veflek at Plymouth, proceeded to try William 
Owen, a feaman belonging to his Majeft/s ihip Albion, 
for having abufed, in the grofleft and moft oflFenfivc 
terms. Sir George Home, fecond lieutenant of that 
fliip, and for having quitted the yaul, to which lie he- 
longed, without the permiffipn of the coxfwain, and 
pot returning to him on his commanding him fo to 
do, and haying heard the witnefies, produced on the 
part of the crown, in fupport of the charge^ and what 
^e prifoner h^d to alledge in his defence, wd having 
inaturely and deliberately weighed and coniidered the 
ivhole, the court is of qpinion, that the charges have 
been proved agaiaft the prifoner ; and dodi, from the 
circiunftances of the cafe, adjudge him t^ receive 50 
laihes on his bare back with a cat-of-nine-tails, on 
board the faid ihip Albion, at fuch time, and ia fuch 
manner, as the commanding officer of the iaid i(hip 
Albion for the time being fhall appoint \ 9nd the f;|id 
WilHam Oweii is hereby ordered to be punilhed ac* 
^dingly. 

And 
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# 

And it appearing to the court that A. B. and C. D. 
two feaxnen belonging to his Majeft/s fhip E, who were 
produced as witnefles, and fworny and examined on 
the faid trial, did, in the courfe of their feveral ex- 
aminations, prevaricate in this evidence. The court 
doth order them fcverally to be imprifoned in the 
, Marfl^eg^ for the term of three months. 

Signed by the Court. 

6tsf&(m6p Sentence of a court martial on a mid/btpman, wherein he is 
reprimanded for having been disorderly when a 
PRISONER AT LARGE, and which was the grounds of an 
a^ion againft the captain% 

At a Court Martial held, &c« 

THE court in purfuance of an order, &c, proceeded 
to the trial of Thomas Crawford, belonging to his 
Majefty's fhip the Emerald, for having behaved to 
Captain Knell of the faid fhip with contempt, dil- 
obeyed his orders and aAed in a quarrelfome, diforder* 
ly manner. And having flriftly examined the evi- 
dence in fupport of the charge, as well as heard what 
the prifoner had to offer in his defence, and very 
maturely confidered the whole, the court is of opinion^ 
that the charge is proved in part, he having been dif* 

orderly when a prifoner at hrge^ but in confideration of 
his long confinement, they do only adjudge the faid 

Thomas Crawford to be reprimanded, and he is hereb]^ 

f ^primanded accordingly. 

Signed by .the Courts . 



Sentence 
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Sentence of a court martial on Admiral Keppejl* SMHod 7* 

^t a cQurt njartial aflemblcd on board his Majeft/s fhip 
Britannia, in Portfmouth harbour, the yth January^ 
1779, and held by adjournment at the houfe o^thc 
governor of his Majefty's garrifpn, 2X. Portfmoutl^, 
every day afterwards (Sundays excepted)* till thg 
jith February, 1779, inclufivc. 

PRESENT, 

Sir Thomas Pye, admiral of the White, pyefident. 

Matthew Buckle, efquire, vice admiral of the Red, 

till the clofe of the fixth day, when he became unable 

to continue his attendance on account of ficknefs, 

John Montagu, efquire, vice admiral of the Red, 

Marriot Arbuthnot, efq. 1 ,.,*-, ««• . 

Robert Roddam, efq. ' (rear admu%ilsof thcWhite, 

CAPTAINS. 

M. Milbank, F. S. Drake, 

Taylor Penny, J. Moutray, 

yfm. Bennet, Adam Duncan, 

Ph. Boteler, Ja. Cranftoun. 

The court, purfu^mt to an order from the light 
honorable the lords commii&oners of the admiralty, 
^ated 31ft December, 1778^ and dlrefted to Sir 
Thomas Pye, proceeded to eng[uire into a (:harge cx-^ 
hibited by Vice Admiral Sir Hugh Pallifer, againft the 
Honorable Admiral I^eppel, for mifconduft andne* 
cleft of duty ,oi> the 27th and 28tli of July, 1 778, 
in fundry inftances, a^ mentioned in a jpapcr which 
accompanied the faid order, and to try him for the 
fame, and the court having heard the evidence, apid 

the 
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the prifoner's defence, ;and maturely and ferioufly conv 
iidered the whole, are of opinidn, that the eharge is 
malicious and ill-founded, it having appeared that the 
faid admiral, fo far from having by mifconduft and 
^egleA of duty, on the days therein alluded to, loft 
fOppOrtunlty of rcndermg efleptial fervice to the ftatCi 
'and thereby tamilhing the honor of the Britiih navy, 
^bdiived 91 bec^e a judicious, brave^ and experienced 
Qfficeff 

The court do dierefore unanimoufly and honorably 
aciquit the faid Admiral Auguftus Keppel, of the feve- 
*ral articles contained in the charge againft him, and he 
^is hereby fully itnd honorably acquitted accordingly. 

3igned by the Court. 

. SedHooS. JbMHtce of botiprahle Oiquittal on the Homrable Captain 

Thomas Pakenham, commander of the Crefcent^ and 
bis officer^ andjhips con^any^ 

fit a court martial afiembled, and held on board his 
Majefty's fhip Warfpite, in Pprtfijiouth HarbouTi 
on Monday, July 30,' 1781, 

' PRESENT, 

Captain Richard Onflow, commander of his Majefty^s 
ihip Bellona, and fecond officer in command of his 
Majefl/s fliips at Portfraouth, prefidcilt. 

CAPTAINS. 
' Ben, Caldwell, C. Buckner, 

' Ant. Hurit, Hon. C. Phipps, 

' ftob. Man, Chr. Mafon, 

Math. Squire, Rt. Hon. Lord Hervey. 

John Knowles, 

ThiB 
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The court, in purfuance of an order from the corn- 
miiSoners for executfaig the office of lord high adimi^l 
o£ Great Britain and Ireland, &c. dated the 26th of 
this.prefent month July, proceeded to enquire into* 
the condu£fc of the Honorable Captain Thomas 
Pakenham, commander of his Majeft/s late fhip the 
Crefcent, and fiich of the company as were od^ 
board her at the time fhe ftruck to the Dutdi frigate^ 
and into the conduA of Lieutenant John Bfigh, and 
^ch of the company of the faid fhip Crefcent as were 
on board her at the time fhe was afterwards taken by 
th/2 French frigate^ and to try them refpeftivcly for the 
fame accordingly. The court are unanimoufly of opi" 
nion that the Honorable Captain Thomas Pakenham^ 
throughout the a£lion, in a variety of inftances, behaved: 
with the cooleft and ableft judgment, and with the 
firmeft and moft determined refolution, and that he ' 
did not ftrike the Crekent's colours, until fhe was 
totally unable to make the fmallefl defence. The court 
do therefore, unanimoufly adjudge that the Honorable 
Captain Thomas Pakenham, be honorably, acquitted^ 
and he is hereby unanimoufly and honorably acquitted 
accordingly. The court cannot difmifs Captain Paken- 
ham, without expref&ng their admiration of his con<« 
duQi on this occafion, wherein he has manifefled the fkill 
of an able and judicious feaman, and the intrepidity of 
a gallant officer ; and from the great and extraordinary 
number of the killed and wounded on board the Cre(^ 
cent, as well as the flrate fhe was in at the time of 
furrender, the court exprefs the higheft approbation of 
the fupport given by the officers and men of the Cref^ 
cent to their captain^ and of their courage and fteadinefs 

during 
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during tile afiion, a circumftance that, while it re- 
fle£b high honor on them, does no lefs credit and 
honor to the difcipliine kept hj Captain Fakenham ; and 
do therefore^ unaiiimonfly and honorably acquit the 
faid ofBcers and fhip's company, and they are hereby 
unanimoufly and honorably acquitted accordingly ; and 
it appears to the court that the Grefceht being left by 
herfelf^ having few men, and being in a very difabled 
ftatej fhe was in no condition to defend herfeif againft 
two fuch large frigatds^ and that lieutenant Bligh, the 
officers and fhip's company, did their utmofl to preferve 
the king's fhip from the enemy, and do therefore^ 
unanimoufly adjudge that they be honorably acquitted^ 
and they are hereby unanimoufly and honorably ac<" 
quitted accordingly. 



W. H. Bettisworth, 
Judge Advocate on tits 
occqfion. 



Signed by the Court* 



ieS&om 9t Sentence of a court martial on Mr. John WardelI^ 
Majler of his Majejl^s armed tranfport CyruSy fit 
drunhennefsy fiandalous^ infamous^ and un'^cer4ile he* 
haviour* 

AT a court martial, &c. 

PRESENT, 
Edmund AfHeck, efq. commodore, &c. prefident. 

CAPTAINS, &c. 

The court (being all duly fworn) in purfuance of ati 

< order, &c. dated the 24th inftant, &c. proceeded to the 

trial of Mr. John Wardell,. mafter of his Majefty*s 

armed tranfport Cyrus, for having been guilty of 

drunkcnnefs 
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druQkennefs and incapacity, and fcandalons, infamous^ 
^id un-officerlike behaviour, when commanding officer 
after the death of Lieutenant James Turner ; and having 
heard the witnefles produced on the part of the crown, 
in fupport of the charge, and what the prifoner had Xq 
fay in his defence, and very maturely confldered the 
whole, the court is of opinion, that the charge is fully 
proved j »and do therefore adjudge the faid Mr. John 
Wardell to be broke as mafter of the faid armed tranfc 
port, and rendered incapable in future of holding any 
employment or office of truft in his Majefty's naval 
fervice, and he is hereby fentenced accordingly. 

Signed by the Court. 



Se£Uon i% 



Sentence of a court martial held on William Hobbs, a 
ferjeant of marines on hoard his Majefty^sjbip Cycl^s^ 
for drunkennefsy £5*r. 

AT a court held, &c. 

PRESENT, 

Edmund Affleck, Efq. commodore, &c. preiident* 

C PTAINS, &c. 

The court, in purfuance of an order from A. D. &c. 
dated the 27th inftant, proceeded to the trial of William 
Hobbs, ferjeant of marines on board his Majefty's fliip 
Cyclops, for having been frequently guilty of drunken- 
nefs and negledt of duty ; having heard the witneSes 
produced for the crown in fupport of the charge, and 
what the prifoner had to oSer in his defence, and very 
maturely confldered the whole, the court is of opinion 
that the charge is fully proved, and do therefore adjudge 
the faid William Hobbs to be broke as a ferjeant, re- 
duced into the ranks^ and rendered incapable of fepv<« 

ing 



* 

iag In my ftation fuperior to that of a pritate marinqf 
and he is hdtchf fentenced accordmgly; 

Signed by the Court. 



ion 11. ienienct of a court htartial on TiMOTHT BradlET^ d 

feaman, for defertion. 

AT a court martial held at New fort, tht 3d ot 
iSeccmbcr 1781. 

P R E S E N 'f i 

Bdmund Affleck, efq. commodore, &<;• pfeiideht* 

CAPTAINS, 
Philips Cofby, &c. &c. 

THE court, in purfuance of an order from Robert 
digbyjefq. rear iidmiral of the Red, and commands 
id chief, &c. dated November 30, 1781, and direAed 
to Edmund Affleck, efq. commodore, &c. proceeded 
to the trial of Timothy Bradley, a feaman belonging to 
hii Majeft/s armed-fhip Britannia, on a charge ex- 
' hibxtedagsanil: him for deferting from the faid (hip, 
and inlifting into a nevr raifed corps, and afterwards 
finding oS a threatening mefiage, << that whenever he 
^ might meet with the boatfwain on fhore, he would 
«* cut dff his ears and make him eat them afterwards.'* 
And havirig heard the witneiles produced On the part* 
ofitho crown in fupport of the charge, atid what the* 
prifener had to offer in his defence, and having ma* 
tm^and' deliberately weighed and confidercd the 
wholdi the court are of opinion that the charge v^ 
-pFO^cdi they do therefore adjudge the fald Timothy 
Bradley, to receive 500 laflies on his bare back with a 
c«tpcif-4iiae-tails, alongiide fiich of his Majefty's (bipsj 

at 
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at fticK timeS) and in fuch prq[H>rtionii9, as the com- 
ttAnder m ahief ihaU think proper to direft, and lie is 
hereby fontenced acebrdingly. 

Sighed by the Court. 

Scftt^ma of a cwurt mattiaJ on Mr. Hugh MCullough, Seedon t%^ 

hat/wain of ins M^joftfs Jbip Chatham^ for abfenting 

AT a court martial held> &€* 

PRESENT, 

Edmund Afiteck, Efq. commodore, &c« 

CAPTAIKSi 

6. Lutwidge, Sre. &c« 

The court in purfbance of an order^ &t. proceeded 

ko the trial of Mr. Hugh MCuHough, boatArain of 

his BlE^efty's (hip the Chatham, lor aMsnting himfelf 

^irithout leave on the ivR of December laft, when &nt 

iMi duty, and for haTing frequently been guiky of the 

fttne crime ; and haring heard the evidence ftt the 

erown in fupport of the charge, as well as what the 

iprifoner had to ofifcr in his defence, and very maturely 

confidered the feme, the court are of opinion that the 

diarge b fixBy proved, and do therefore adjudge him 

to be broke from his prefent employment as boatiwain 

of his Majefty's fhip Chatham ; but in confideration of 

his general charafEler from his captain and officers as a^ 

able and aAivc feaman^ when at fea^ do recommend 

iilm to be employed in fuch ftation in the fervice, as the 

cppunander in cluef ihall think fit ; and he is hereby 

ienteiic^d accordingly* 

Signed by the Courts 

J Sintin$e 
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SeBaoa t$> Sentence of a court martial held on John Sutherland^ 
for being the caufe of the death of James Fitzgeeald^ 
a marine belonging to his Majejhfsjbip Grana* 

At a courty &c. 
PRESENT, 
Edmund Affleck, Efq. commodore, &c« prefident. • 

CAPTAINS, &c. 
The comt in purfuance of an order &c. proceeded 
to the trial of James Sutherland, a feaman belong^g 
to hb Majeft/s fhip Grana, for being the caufe of the 
death of James Fitzgerald, a marine belonging to the 
faid (hip, in afcuffle on the evening of the 26th of June 
laft ; and having heard the evidence on behalf of the 
crown, and what the prifoner had to offer in his defeHce, 
and very maturely confidered the whole, the court is 
of opinion, that no marks of violence whatever appear- 
ing on the ftriAeft examination of the head and body 
of the deceafed, to afcertain a blow given by the 
prifoner to be the occafion of his death, and although 
the death of the faid James Fitzgerald might enfue in 
the fcuffle between the prifoner and him by his fall or 
otherwife, they do acquit the faid John Sutherland of 
all murder or intention of murder whatfoever, and he 
is hereby acquitted accordingly. 

Signed by the Court. 

Scaion 14. Sentence on Mr. EdwArd Davis, mqfier of the Scorpion^ 
for negleSl of duty ^ difrefpedly drunkennefs^ and umfficer'^ 
like behaviour, 

AT a court martial afiembled and held on board his 
Majeft/s fhip Jupiter, in Englifh Harbour, Antigua^ 
on Monday the 4th of Auguft 1788, purfuant to aa 

order 
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order ftom WilHam Parker, Efq, commander in chief 
of his Majeft/s fhips and veiTels employed at Barbadoes^ . 
the Leeward Iflands, and the Teas adjacent* 

PRESENT^ 

William Parkefj Efq. commander in chiefs preiident* 

CAPTAINS. 

John Holloway, Henry Newcome^ 

Richard Bickerton, Wm. Henry fticketts. 

' The order for aflembling the court martial being 

ready and the oath^ .&c. adminiileredy the court pro-^ 

ceeded to try Mr. Edward Davis, ni^after of his Ma- 

jeft/s floop Scorpion, upon the charges brought againft 

him by Captain Paget Bayly, commander of the faid 

floopi for negleA of duty, difrefpe^t, drunkennefs, and 

unofficerlike behaviour } after having examined the 

evidence produced in fupport of the charges, and thole 

called upon by the prifoner, and heard his defence, and 

very maturely and deliberately coniidered the whole ; 

the court is of opinion, that the charges are fully 

proved, and do therefore fentence the faid Mr. Edward 

Davis, to be difmifled from his Majeft/s naval fervice^ 

and rendered incapable of ever fervlhg his Majefty, his 

heirs and fucceflbrs^ in any ftation in the degree of an 

officer whatever ; and alfo muldl him of fuch pay as 

may be due fince the fixth day of February laft, the day 

)ic refiifed doing his duty. And the faid Edward 

Davis is hereby difmifled from his Majeft/s nava} 

fervice, and rendered incapable of ferving his Majefty^ 

his heirs and fuccefibrs, in any ftation in the degree of 

an officer whatever, and he is alfo mul£ted of his pay 

due to him fince the fixth day of Jebruary laft^ ac« 

cordingly* 

Sigi»ed by the Court. 
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No. XXXV. Letter from the Secretary of 
the Admiraltjy rektive to the incon- 
Teniencies attending the Sentences of 
Courts Martial, naming particular Ships 
for Execution. 

' S I K» Aimrahtf-Ofiei^ Teh. ij^if 1742. 

T HAVE received and read to my lords commiffioiieri 
of the adinirahy» yonr letter of yeflcrday't date, in^ 
clofing the fentence and proceedings of a comt mar« 
tial held the fourth inftant, on board the Sfarewfbucrf ^ 
on Lawrence Gandy^ and William Stahon, for defer- 
tlon, and their lordfhips obfefving that the ctfort Aam» 
the particular fliip on board which they are to fufSir 
death ; I am commanded t6 acquaint you» thict dstf 
think the fame may be liable to many inconveniende^t 
and that it fhould rather be left general, to fxsStt on 
board any of his Majtfty's fhips the prefident ihioks fit. 
As an inftance of which I am to inform yau> that a ftae* 
man being lately condemned at a court martial hdd aS 

Plymouth^ to fuffer death, and to be executed on board 

.... ^ 

his Majefiy's fhip the Nonfuch, and the fervic6 M>^ 
quiring ^e immediate failing of the fiddifaip^ there in^ 
hoi time to pi'ocure hh Majefty^s cohfimt to the ^ectl^ 
tion beJFore &e went to fe^ 

I am, drc. 

J.CORBEllt: 

> * ■« 

Mr. Atkins^ 

Fort/mouib* 



• « . - 1 



* < 



"^ \ 
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No. XXXVI. Cafe jind Opinion relative 
to Peter Fin ley, late Boatfwain of 
the Ferret (who had been ordered to 
f^rvje as a Seamen on board the Iphigenia), 
for ftabbing Mr. Bruton, Mafter's Mate, 
of the Ferret Sloop. 

CASE. 

• ♦ 

^e /oUowing h a copy of the fentence of a court martial Section i. 
held on board his Majejlfsjbip Cumberland^ in Homoaze, 
en tie 2^d of March 1 791, viz. 

./3PHE courts in'. piir<fiiance of an order from t^e rjght 

hwprablet^e Iprds cpiitiinifiioQers <y£ the a^ipiralty, 

jdat/^d. the i8thpf March 1791, ^d direfted ^ Jphn 

Macbridcj Efq. capt^ki of his Majedy's fliip Cmnbei;- 

land, fecond officer in th<e cpminand of )iis Majefty's 
,feips .i^nd veffels ^t piymputbi bemg duly fwprn, prp- 
xced^ to try Peter Finleyi on a charge exhibited 

ftgain^ liini by Captain Nowel, of his ^aj/efty's flopp 
ferret, reprefenting that P^ter Finley, late bo^tfiifajlp 
,fif the faid Aq^, wl^o had beep ordered to ierve.yi 
. tiis MjajeA/^ fhip |pb>geniaj came on board, the floqp 

p|> the 26th of Febn^ary hik fp^ his clq^ths, when Ajf* 

^ruton^ the m^fter's mate, having mad.e up to fpea|c fp 
, liun^ he the faid Fi^ley, gave him a violent ftab lyith^ 
^0^ k^nife or (dirk^ which }ie had concealed under ])js 

qjat, as fuppofed, fgr tjiat pjijrppfe. 
The court havii^ heard the evides^e in iujpport jpf 

the charge, as well as what the , priibner hs^d to offer 
^ffx his 4e|cnce| and maturely a.Q44eUl!iqr^tely fpn^^red 
r 13 the 
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the famcj is of opinion that the charge is {uUy proved 
againft the fidd Peter Finley. 

And they do therefore adjudge the faid Peter Finley 
to fufier death, by being hanged by the neck until he 
is dead, on board his ^fajcfty's floop Ferret, in Ho- 
moaze^ at fuch time as the right honorable the lords 
commiffioners of 'the admiralty fliall dircA ; and he is 
hereby adjudged to fuffer death accordingly. 

Signed as ufual, by all the members compofing 
the court, and alfo by the perfoxi whp 
officiate4 as deputy judge advoc?ite on the 
occafioQ. 

Thf aB of the 22(1 of George the Second^ chef. 33. is eo^ 
' tained thefolUnmng 22d Article tfWar. vix. 

« IF aiiy officer, mariner, foldier, or other perfon in 
<* the tLectfJba/lJIrike any of his fuperior officers^ or draw^ 
« or offer to draw, or lift up any weapon againft him^ 
f< being in the execution of his office^ on any pretence what* 
•< foevcr, every perfon fo offending, being convifted of 
*< any fuch offence by the fentence of .a court martial, 
« {hall fuffer death ; and if any officer, mariner, foU 
« dier, or other perfon in the fleet, ihall prefume to 
'< quarrel with any of his fuperior officers, being in the 
« execution of his office^ or fliall difobey any lawful com- 
*' mand of any of his fuperior officers, every fuch 
•* perfon, being convicted of any fuch offence by the 
<< fentence of a court martial, fhall iuffer death, or fuch 
** other puniflimeixt as fhall, according to the nature 
<< and degree of his ofience, be infli£led upon him by 
*' the fentence of a court martial.'* 

I'he lords commiffioners of the admiralty, have been 

pleafed 
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-pleafed to direA this cafe to be laid before their coim- 
fel for his opinion ; whether Mr. Bruton, the perfon 
•ftabbed by the prifoner was bis fuperior officer, within 
the ipirit, true intent, and meaning of the faid 2 2d 
article of war, notwithftanding they belonged to dif- 
ferent Ihips at the time the offence was committed ? 

And upon the whole, whether the faid fentence, pafled 
upon the prifoner, may with propriety be carried into 
execution ? 

Vide the 23d and 36th articles of war (contained In 
the fame aA of parliament), alfo the minutes of the fai4 
court martial which are left herewith* 

OPINION, 

The rul^ of law^ t}iat penal ftatutes are npt to be ex- Seaion t. 
tended by equity, is fo general^ and the cafes in which 
judges have fcrupuloufly adhered to the ftrlA letter of 
fuch ftatutes in favqr of lifci are fo numerous that from 
what appears in the title of the minutes, and the charge 
as ftate4 in the fentence of the court martial^ I think 
that l^f Bruton was not the prifoner's fuperior officer 
»in the execution of his office, according to the ftrlA 
letter of the 22d article of war, and that he would not 
be confidered as coming within that defcription in a 
court of law : but I do not cQnceive it poffible to form 
any judgment on the latter part of this queftion ; as the 
fentence of the court mar(is4 does not fpecify ovl what 
futides of war the adjudication is founded* There is 
no article applicable to the prefent cafe, in which the 
punill^mentof death is exprefslymentloned^ but the22d; 
and there are only two other articles which c^n by.iany 
conftru£tioa be applied to this cafe } the 23d firjticle, if 

1 4 applioable 
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dpjdkabie to itj, authqrizos fudx pnnWliiiMnt u ifae 
otfence (haU deferve, dnd the epurt partial migtit loe 
well warranted in an opinian that the |)f]£biiei^soffaicie 
deferved the idtimumfupplicium\ faut I kncrv qo inftaaoe^ 
-m whidi a difcretionary power has Ixecii CKercHfed to 
that extent, where the o&nce hflis not ))een capkri hf 
the common law, or made fe bjr aA of parliamnt. 
The prifoner^s ofFence s certainly of fitch a natnrs ai 
to deferve the fevereft punifliment which is authorized 
kj law : it is what the parUament have partknhrlj 
taken notice of, and pafied an a£l to prevent, fajr 
I James L chap. 8. commonly btiowii b7tibeftatiiite<if 
flabbing, but they did not make it coital milefs the 
perfon fiabbcd ihould die within fix months. The 
36th article of war comprehends generally all other 
offences not capital, and refers to the ufage at fea ; bat 
no precedent is ihewn, nor is it likely that theri; fliotdd 
be any, that a capital punifliment has been adjudgefl 
for an offence not capital. There are tfaerttfbre twi* 
difficulties in this cafe, which appear to t&e of the 
greateft importance. 

First. The legality of the feritente which is wordijp 
of the conffderation of the higheft legal anthority. And, 

SECONDtT. The propriety of carrying the ftntenos 
into execution, which, as the grounds of it are not difl^ 
clofed, muft be left to the judgment of thofe minifta^ 
who are properly obferved by Mr. Jufticc Forftcr-to be 
appointed by the Crown for the ends of public j^iee^ 

(Signed) F. C. CUST. 
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fJo. XXXVII. Admiralty Order of Rc^ 

prieve and Pardon^ 

Admiral (f Gi^i^ Mrkmn and ir^kmdj ^c. tgtc. 

^UTHEREAS^ hy our warrant of yefterday's date, you Secret. 
were direAed to caufe the fentence of death pajQed n $ \ 
by a court martial on Samuel Ball and Michael Swinney, 
fadopgmgto his Majeft/s ihip Rainbow, for defertion^ 
to be carried ioto execution on Thurfday the 21ft of 
this month. And whereas the king' hath been moft 
graciouQy pleafed to extend bis royal xoeKy to ihe find 
Samuel Ball and Michael SwinnqT) and to fignify his 
pleafure that they ihouUbe pardoned; but^luit, in 
order to imprint on theirnuiid^ ahftingrememhr^ce 
of the crime, for which their lives have been ^ j«ftly 
forfeited, the fame ihould not be made known to them 
until the day uppointed for their execution; you are 
hereby reguiced and dircAed to keep the whole of this 
prder extremely fecret, until the faid Samuel Ball and 
Michael Swinney ihaU, qn that day, be brought upon 
deck, and every thing ihall be prepared for their 
(execution agreeable to the cuftom of the navy, and thes| 
you are to make known to them his Majeft/s pleafure 
above mentioned, and to releafe them from their con** 
finement ; letting them know at the fame time how 
unmerited and undeferved on their parts this mark of 
the King's clemency and goodnefs is, and therefore 
how incumbent on them it will be to avoid, for the re- 
fnainder of their lives, every offence that may again 

cxpofe 



CXZZViii AFFEHDIX. No. XXXVIL 

cxpofe tnantD fo great and imiiiiflt s lUTjnl as out 
^Udft uiej Invcfe ptoiidcjiujll^ cii jpcrf^ as die con* 
txvy viU nicvitabty deprive tncm of every ^^'^"^f^ of 
SotffWBudb agwn Jind juviiigib donfj yoQ aie to lend 
ihcai bade to dwdotyonboanlllie m iiidiiwi^ vlicfc 
tfacj aie tDcoodane to liarfc as part of the coaipic- 
ment dD findicr order | tar wliidi diis Hull be your 
wanant. GWco voder opr bands and die feal of die 
office of admiraltj, dus i5di of November 1771. 

J. BULLER, 
PALMERSTONE» 
A.HENRT. 



9# Tboius Pvc, ^ w 
rfiit Rid, mmi 



iBfw command qb tbeir lovuflupsa 



No.zxzvm 



J^o. XXXVIII. appendix:, cxxxix 



No. XX XVIII. To remit Puniaimcnt, 

S I H, Admtraity^Officey May 17, 17 80. 

T HAVE communicated to my lords commiffioni^rs 
. * of the admiralty your letter of yeftprday's date, in- 
forming them, that as the two feamen, named in the 
^argio> had been fentenced by a court martial to re- 
ceive 500 laihes for mutinous behaviour on board the 
Invincible, you had excufed one half of the punifh- 
ment to be infliAed upon them, and recommending 
^hem; for the reafons therein mentioned, as obje£ls de- 
ferving their lordihips' pardon ; in return, I am conl^- 
manded by their lordfhips tp fignify their direAion to 
you to remit the remainder of their punifhaient. 

PHILIP STEPH^iS. 
Aimlpd $ir Thomas Fm 

No. XXXIX. Corporal Puniflimcnt. 

Orders Jor carrying corporal punijbment into ep$ectition. 
To the Captain of the Flag Ship. 

By, &c. 

A COURT martial, held the — inftant, having feh- Scfiion 1. 

tenced to receive 300 laihes on his bare back 

with a cat-of-nine-tails, alongfide of fuch of his Ma- 
jeft/s ihips and veflels at this port, at fuch times and 
in fuch proportions as fliall be direAed by the cora- 
' manding officer of the faid fhips and vefifels for the 
time being. 

Tou ase hereby required and directed to koift a 
' ycUovr 



€X1 APPENDIX. No. XL« 

yellow flag at the foretopHa:iafthead of his Majefty's ihip 
under jour command, and fire a gun at nine o'clock to* 
morrow morning, as a fignal for die boats of the fleet 
|o aflfembk riongfide of his Majeftj's ihip — ^p^^ tP at* 
tcpd the faid punifhment. 

To Ae capiebu Mdcwnmimiers^ihiPlhirfinpi mtdfrnffels. 

Mtnu 
u WHEN the fignal for punllhment Is made tonnorrow 
morning, you are to fend a lieutenant with a boat 
manned and armed firom the (hip under your conmiand 
to his Majeft/s fhip , in order to attend the 

punifhment of — >— y purfuant to the fentence of a court 
martiaL 

To th€ re^eBive Ct^tmtu^ 
C^V* Sfithead* 

No. XL. Corpord Ptttiiflimeht* 

To the Ooimmanderof the Ship to which the Prifiner hebngu 

By &c. 
t. A COURT martial, hdd the 1 2th inftaot, on bpard 
his Majeffy's fhip A. for the trial of B. C. a feamao 
belonging to the (hip you command, having fentenced 
him to receive 300 lafbes on his bare back, with a cat* 
dtnisifMails, alongfide fuch of his Majdiy's fhlps 
wd veflek at this port, at iuch times and i;^ ioph pro- 
pivtioos as ihall be directed by the cummandiog oficcr 
.of the fiud flilps and veflels for the tio^e beipg$ y<ui«e 
^MOReby required and direAed^ when the iignal is m^de 
hr that pnrpofe on board the A. to-morcaw iporoiog, 
or the iirftfavourable dayafterwards(Sundays e&cepted)» 
to capfe one of the licutcnauts of thp |(hjp yw-rtun. 

sumd 



N6. XL* A * t A R » ! jl. ciE 

tsrsiti to attend and fte the favd fente«€tf pdt i«r eX" 
ccution, by the feid B. C. r'^ceivmg ty^eti^ UilhcB aloftg^ 
Gdt futh of his Maj^fty's fhips mmed in the stiitfgfA. 
[The fhipsf name to which the prlfoner betong^, is thetrays 
to be put ih the margin^ with the otheri ) but in cafe 
the number Oiould not fall even, he is to receive the 
odd lafhes over oil bofrd his own ihip, and the words in 
the order are as follow, << jind ahftgSJkfheJh^yoncom^ 
mandi^ you are to caufe him to t eccivc ^ t'menf) five^ 
cr morey or lefs^ Iq/bes*^!!^ And you will receive heirewith 
a copy of the fentence, to be publicly read by the pro- 
voft n^arihalt alon^iide each flup f efpe£Bvcly^» 

Given, &c. 

R. SPRY- 

Right Hon. Cap. BARRlNdYOK^ 
jiHnort» 

By,&c. 
Whereas I have by an order of thb date^ direfted SeaioD u 
fovL tolcaufe one of the lieutenants of his M^^efty^r fliip 
tinder your command, to fee the fentence of th€ coixrt 
inkirtial, on B. C. belonging to the hxxst ftip, pot fat 
execution*. But as I would not have more of the fatd 
punifhment inflifted upon him, at one time, titan he i^ 
able to bear, and as the lieutenant may not be a proper 
judge of the prifoner's cafe, you are hereby requited 
and direfted to caufe the furgeon of the faid flup to 
attend in the boat with the lieutenant for that purpofe^ 



* The purport of this order is frequently included at the end of the 
pKcedingi and which wc deem a better fonoot thao aiiXing two lepaiatt 
orders. 
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as weU as one of his matesy in the long boat^ with the 
prifoner, and yon are to give the lieutenant direAions 
to &op the poniflunent till further orders, when the 
furgeon ihall give it as his opinioni that he cannot bear 
any more with lafetj, and return on board with the 
prifbner. 

Given &c« 
T0 tie Rigbt HamraUe 

JUU99U 



No. XLI. Corporal Puniflimenf* 

Order U tie Provo/l Marfid. 

Bjy &c 

TJ AVING ordered the fentence of the codrt martial 
on William Evans, the prifoner in your charge, to 
be put in execution next Thurfday morning, or the 
firft favourable day afterwards (Sunday excepted]^ - 

You are hereby required and direAed to attend with 
him on board his Majefty's fl&ip Albion, for that pur* 
pofe, whenever the fignal fliall be made on board the 
Oceans and when the faid prifoner Ihall have received 
the whole of the punifhment adjudged him, you are to 
releafe and deliver him to the commanding officer of 
the Albion* 

Given, fix. 

LA. 
Ti Mr. J. G. 



By 
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Order to the Provo/l Marjbal to attend the executm of a 

fentence of death. 

By,&c. 

THE king having been pleafed to approve of the fen- Seaion a. 
tence of death, pafled by the court martial, on Walter 
Stanford, one of the prifoners in your charge, and the 
lords commiiHoners of the admiralty having ordered 
the fame to be put in execution. 

You are hereby required and direfted to attend with 
him, for that purpofe, on board his Majeft/s fhip 
the Albion, on Thurfday the 7th inftant, at ten o'clock 
in the morning, and to follow fuch orders as you fhali 
receive from Lieutenant Hill, firft lieutenant of the faid 
ihip. 

Given^ &c. 
Mr.J.G. J. A. 

Provojl MarJhaL 

Ko. XLIL Orders for carrying the Sen- 
tences of Death into Execution. 

Ji the commander ofthejbip to 'which theprifoner belongs. 

^^**^ (L.S.) 

"^^HEREAS at a court martial, held on board his geOion i. 

Majefty*s Ihip the Ocean, in Hamoaze, the 2ad 
day of laft month, Captam Edward Le Cras, com- 
mander of the faid Ihip, being prefident, a fentence was 
pafled to the effeft foltewingj viz. The court, i|i pur-i 
fuance of an order from the right honorable the lordJB 
commiflioners of the admiralty, dated the 8th of Pe- 
bruary, 1777, proceeded to try Walter Stanford, for 

having 



alar itP^KifDia;. SCEkXUK. 

bsvin^ 2 fiwiffh tiiDC ftcfeitci fixsn. Ms SCqcfiv'^s ft^p 
ifie JEibiaB^ SHt havui^ hani die cs^idanoey ant vfric 
fbc prtioiicr had to fitter in his <irffiiiryanrf uciy tttb- 
ciirei^ nwffeirred die tgnir, se of fipinHiny rfiar t&e 
rfirtr^ il^ii(f Eiiii :s^ fiiOy ^jiiiViflL Thr cuiirc <£cf 
ifirTdnBTT jubuuj^ rne tsuE WfUnu." BrmBiHi. to Be 
hjn^ccf !f^ tfbmccdc. lOitS He E^cfisK^ 3C tfie yunZ ana 
<)f 5icrh Q^&is SEi^efty's &ips, and jcfic&dmerasftalE 
kdtrcded bv riie lords anrrmiinim g ia of tfiesfizEDaA:?^ 

huff jj j gif 5yrficneckoiitfrfle isefeaJag earrm^Y* -^bBf 
ir*u9na< r&e kmg &s teat gfejfaf m jj^jj/mjmL f£ Ae 
fi*nr«TC5 cf (fcati, psiEed <m rhe fEmf WaBsa 
tKuA rfie r!^ Rflnowfafe &e fian& cammi 
the adtninurj hav^ m. gmrf&ance «f hs BftijeA.jp's 
fiire^ <^eudJ me ^^j' rhmr wcaat^ Bipji 'n^^ 2ice dbe 
^h of tiit inooth, t<> Gn& the £uiifiBCEBcet9 be 
in exetiitloAy <« TboorCbf the 7th. Aif of dts 
<M» hf»x& rhe AlbiflB acTIrQaosAy 

Ke the §MAjCttKtKC€MntoLwtO€MM3^kimmm^ ■■■wiii—yjy 

«o Tkorfl^ dte TCh dbjr of ibr nond^ afc 11 cTdock 
in like fim»Mo, bf caaBag Ac End Wakcr Stanfafd 
ttir be IttOftd bf tlK wdc ma ke B dead, at the five* 
^d-m of bb Mqcfl/s flip die 
d^fldbe 



fV Lmuienmi HtLt, 



Ko. XLII. A P P B N D I X» CXlvf 

Order to the Qmtnanding Officer to make the Jignal. 

By, &c. 

YOU will herewith receive a warrant for carrying Seftloa %. 
into execution the fentence of death pafled by a court 
martial on Walter Stanford, and having ordered a 
lieutenant with a boat manned and armed to be fent 
from each of his Majeft/s fhips.here, to affift in car« 
xying the fame into execution, when the fignal ihall be 
made on board the Albion, by hoifting a yellow flag at 
the fore-top-gallant maft head, and firing a gun. 

Tou are hereby required and directed to make fiich 
a fignal, at ten o'clock next Thurfday oioming, and to 
apply to the lieutenant commanding boats for fome 
men out of each boat, to affift in the execution of the 
iaid fentence. 

Given, &c. 
Lieutenant HiLL, 
Mhioum 

Another firm of order to the Commanding Officer oftbejbip 

to which the prifiner belongs* 

Bj &c. 

YOU will herewith recdve a warrant for carrying SMoa |« 
into execution the fentence of death pafled by die 
court martial on John Webber, belonging to his Ma- 
jefty*$ firefliip Blaft, and having ordered a lieutenant, 
with a boat manned and armed, to be fent from each 
of his Ms^efty's fliips at this port, to afllift in carrying 
the fame into execution, on Tuefday nelt the 13th in^ 
ftant, jrecifidy at 10 o^dockj 

X You 
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You arc hereby required and directed to apply to 
the above mentioned lieutenants for as many men out 
of each boat, as you ihall judge neceflary to aflift in 
hanging the faid John Webber accordingly. 

The Heart of Oak armed fliip, on board whidi nay 
ftag is flying, will hoift a yellow flag at her fore-top- 
fhaft head, and fire a gun at the time fpecified ; yoa 
iatt to repeat the figna^, and juft before the prifener is 
run up to the yard arm, you are to fire another gun, 
as a fignal f6r the differcBt fliips to obierY<e the exe- 
cution* 

Given^ &c« 

Captain Pennt, 
Marlhrougb, 



No. XLIIL Orders for carrying Sentience 
of Death into Execution, continued. 

T^ the Captain of the flag Jbip^ to make the Jignal fir the 
. , hats of, the fleet to rendezvous *. 

By,&c. 

Scaion 1. TTHE king having been plcafed to approve of the 

fentence of death pa£Eed by the court martiid on 
Henry Lee, belonging to his Maje£b/s ihip Romney, 
and the right honorable the lords commiflidners of 
the admiralty having ordered the faid fentenee to be 
carried into execution, pn Thurfday tine iftof March 
next, 
Tou are hereby re^ii^d and dirieAed to hoill a 

yellow 
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yellow flag at the forc-top-maft head of hispMajefty^s flxip 
under your command^ and fire a gun at nine o'clock 
in the morning of^tkd dk^aMj^e mentioned, as a iignal 
for the boats of the fleet to rendezvous aiomifide o^ 
his Majeftv's fhip the Viftory, where I have ordei*6d 
the faid Henry Lee to be executed. 

Given, &c» 

Ti the yeJpeBhe taptdiHH dfthfiips^ tofetd loi^ MiihM 

ahi di'hid to UtteHd. 

Metfiorandum^ 

tiavmg Ordered the fentence oi" death pafled l^ Se6tioiit* 
a court martial on Henry Lee^ belonging to his M»* 
jeft/s fhip Ropiney, to be put in execution to-morrow 
morning ^t nine o^clock. 

You are to fend a lieutenant with a bo^t manned and 
iafxtied £fom the fhip under your command to the 
Viflory^ fo Be the?e al'tte fimg afiove mehtiMiKl, in 
t»^f t<s ad!ft dttd Attend the faid ttecBtim. 

Tq the rejpeftive CapiainXj and 
Commanders of his Majeftfs 
Jhips and vejfelsi Spithead* 



H % No. XUV, 
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No. XLIV. 

CirtyU^UhjltiPr^UknirfmmirtmariuJuthiajpntitii^ 

ferdayfirtb$HmeimpbjeiK 

T^HESE are to certify^ that lb. J. M. oflkiated as 
judge advocate at a court martial^ at iriiich I pre- 
sided, hdd on ixnrd his Majefty's (hip •— — — > in die 
North River, New Tork, the itth day of May, 1782, 
for the trial of H. W. belongUig to his Majeft/s flup 
■ » for mutiny and fedition, and that he was enw 
ployed twdve days in making preparations far the 
trial, attending the coort, and copying and tranfmitdng 
Ae minutes of proceedings. 

on board his Majefty's fliip, &c« 



* It U ufu^l at hone to iaicit Um ittp in die ceitificiftef and abimA 
tmehi days for etch triaL 



FINIS. 



GENERAL INDEX. 



1^ The Figure J inJicate the Fages §f the Treati/e, omd tin 
Numerals the Pages tf the Affendix^ 



T 



./xCCESSORIES before the faA committed, punifhed as prin- 
cipals, 145.— Coke's Inftitutes, Blackftone's Commentaries^ 
and Potter's Antiquities of Greece quoted, thid*. 

■ Diftin^ions of puniihment between Accejfories and 
Princifaht propofed by fieccaria, i46*r— Beccaria on Crimea 
and Ponilhroents quoted, ibid. 

Accomplice not a valid exception that a witnefs is an accom- 
' plice, 12 1 .-Several ftatutes quoted, 122*. 
■ The difcovery of> i^/Vt— Blackftone's Coinmen* 

taries quoted, ihid^ 
Accusation of the diigiaceful crime recited in the 19th Ar« 

tick of War, why it (hould be clearly proved, 39, 

■ All letters of, or complaints for a court martial^ 
to be made in writiitt;, 58* 

> Attefted copy to be timely lent to the party befbxe 



trial, 59« 

^ The neceffity of letting for& tbeiein the pauti^ 



cttlaifaAs, with the /Ak^, iitne^ and iBitfffiv#r committed, 94. 

K 3 ACCVSATlOITa 



GENERAL INDEX. 

Accus ATioN, The words to be appropriated to the idea of the 

oficQce^ ibid, 

■ Fonn of lottexs of accufation or rompl^int xefiu'** 

red to, xcT. 
ADHEaENCBtothe king's enemies* how poniflied, 30, 
A dye's Tieatiie on Army Courts Martial quoted, 55* 

■ ■ On mode of determination in the army, 62. 
Aaiopacut, <;otirt of, acquitted the ^rfon acculTed, w^ipithe 

fnffrages of his judges were equal, 61 • 
AaaasT of offenders, 93. 
AaiSTOTLB quoted on democracy* 9. 
Aaticles of Waa, and rales of difcipline for the Britiih ier<« 

Tice by land and fea, gre ck^ wl gg^Hictt^ i2« 

■ The three eObmial component parts defined, 1 2. 

■ Hie rules, articles and orders for the difcipline of the 
navy firft framed foon afrer the reftoration, 21. 

*— New modelled, altered, and amended afterwards, 2t* 

Advaotagea that the feainen have over the foldaers with 



regard to articles of var* 21. 

The mutiny aA annually pafled, empowcriDg the king 



to form arddes of war for d)e army, 22* 

The fundamental laws by which courts martial aio 



held, 24. 

The captains diaadad h^i a& of pariiament, to caufo 



them to be hung up and affixed on board (hips of war, with the 
abftraAs, &c. 25. 

Curfory and comparative view of the diferent of- 



fences fpecified in them, and panilhments annexed* w\$h the 
analogy they bear to common or cjriminal kws of th^ land^ 
a6, 43. 

For the navy, thirty.fix in number, eftnUilhed by the 



«■ 



a2d of Geo II. c. 33, and amendments of Geo. IIL c 17^ 
Ipecifying die following heads, riz. 

■■ 1 . Kvine worlhip, iii. 
— — . a« Profane fwcaring, drankenqefs, &c. iv. 
— ^— — 3. Holding intelligence with an enemy, ihsJ. 
— ^— 4* Letter or mefla^ from an enemy or rebel, ihidm 

5* Spies, and deliveiing fcducing letters or mefla<« 



ges, T. 

6. Relieving an enemy, HiJ^ 



^■i* 



7* Papers, £c. found on board of prizes ihid* 
8. Taking money or ^oods out of prizes, vi. " 
9* Stripping or ill-treating prifoners, tbid* 
lo. Duty of officers in fiebt> ibid, 
1 1* Oifbbeyng orders in batt]p, rii. 

Aeticles 



GENERAL INDEX. 

AnTiCLES of War. 

" 12. Cowardice, or negledl of daty in fight. With tlie 

amendment of 19 Geo. III. tbiJ, 

-•13. Not purfuing an enemy, or relieving a fnend^ 



••• 
viu. 

■ 14. Delaying or difcouraging any fervice, ihid. 

* IS* Deferting to an enemy, or running away with 
(hips, &c. iiUm 

■ ' 16. Defertion, or enticrtaining deferters, itid^ 

* 17. Convoys, ix. 
■^ ■■' 1 8. Penalty of receiving goods, &c. on board, x. 

19. Mutiny, fedition, and contempt to fuperior offi- 



cers, xi. 

20« Concealing mutinous defigns, &c. ihid. 



— 21* Difluibance on no pretence to be ftirred up, iM. 
22. Striking a fuperior officer, quarrelling or difobey- 



ing lawful commands, ihU. 

' 25, Fighting, or provoking {peeches, xiir 



' 24, Embezzlemelit of ftores, ibid. • 

' " 25* Burning a magazine, (hip (lores, &c. /iiV.* 
■ 26. Conducing and (leering (hips, ibid. 
" 27. Sleeping upon watch^ negligence, and forfaking 

ftation, ibid. 

■' ", ■ ■ 28. Mur<?er,. xiv. 
' 29. Sodomy, ibid, 

— — — 30.. Robbery, ibfdm 
■ 3:. Falfe mufters, /i/V. 

■ ' 32. Duty of provofts marfihdl, rtid* 

33. Scandalous, infamous, crtfel, oppreffive, or fraa« 



^ — , _ 

dulent behaviour in officers, xv, 

" 34. Mutiny, de(ertion, or difobedienceon (bore, i^d. 

35. Grimes committed on (bore out of the king's do- 



minions, ibid, 

$6* Other crimes^ not capital, to be puni(hedaccotding 



to the laws and cuftoms ufed at fea, ibid, 
AssBMBUYMvriNous, expediency of pnni(hing with death; 
32, - ' 

Specified in 19th article of war, xi. 
Kiotous, fomewhar analagous to, and panifhed capi- 
tally by the laws of England, 3^. 

Note of feveral ftattites cited thcrcton, ibid. 



AflJDA ^hGiA,or\Re^is, eftablifhcd in England by William the 
Cononeror, Wading the jurifdidion" of the court of chivaliyi 
f^/Blackftone'sCom. ibtd. 

New modelled by Edward I. li. • 

K 4 ' Aula 



GENERAL INDEX. 

AvtA RieiA, its power and antiioritf, fArW** 

■ Subdivided into fepante coam* 19. Bbckftoiie*» Com. 
quoted, iiid. 

B. 

BARTViiticil's Travels rf Amttcharfis quoted* QA the law of 
natioos, cand 6. 

■ On tbe infradlioos bj the Athenians, 7, 
On the oppofition of nataie to laws, 9* 



BiccaaiA qnotcdon ivwardaandpuniihnencs, tj. 
'II On the panilhinent of perjonr, ijj* 

■ ■ ■ ■ On the diftiii6iont of puniihnient between acccflariet 

and principals, 
Biatson's N^vml mtul Mi*itmj Memoirs quoted 
m On the panifliment of impiiibnment for life adjudged 

the mafter of the Northambedaod, 150, 
Blacxstohi's Commentaries quoted, on law in general, i* 
■I. On law of nations, 4* 

■ On law merchant or Ux mtrcmims^ 6* 

■ Monicipal or civil law, 8« 

^ What he iippUes to cxtQ ftates, applicable to milt* 

taij or martial law, 1 1. 

■ ■ On thefopreme court, Jmlm Ifegis, 18, 

On the anthoritj of At high conftable of Eng* 



land, to. 

On the power veiled in the kiQg, to frame articka 



of warforthearmjr, as. 
II ■ I I Blafpbemy, how pnniihabfe. a8, 
^ On dnnkenneis, uncleanncfi, and other fcandal* 

onsaAions, to* ^ 

■ Adheringto the king's enemies, jo* 

■ ■ Mnrder and manflaoshter, 34, 

■ ■ .u Involontary manflaagnter, 36. 
■I How ponilhable, $y* 

_ Robbery and theft, 40* 

Executive power of the law veiled in dm 

Analogies of grand juries to courts of inqui* 

On the jury ofthe ancient Goths, 6f. 
On the challenges or exceptions made to juron, 84* 
Reafon why jud^ axe not challenged, 8$. 
On the limited time for proiecudng oSenders, 94* 
■ ' On the words appropriated for fetung forth of. 
fences in an indidlment, 95. 

BLACKSTOiri't 




GENERAL INDEX. 

BtACKST0NB*8 Com. on the reafonablenefs of allowing counfel 

for a prifoner, io6. 
— _— — On the evidence of one witncfs being competent' 

in moft caies, i68. 

•— — — : On written and parole evidence, 112. 

■ On pofitivc and prefamptive evidence^ 1 14, 

— -— IVefumptive evidence to be admitted cautioafij^ 



'kM 



lid. 

On the advantages of the Englifh mode of giving 



teftimonyt 11 8,. 

On a juror being a competent witnefs, / W. 



■ On coonfel not being obliged to give evidence re- 
lative to private affairs to which he is intnified, 1 19. 

■ On matter of faft only, ihid. 

■ On infamous, and inteiefted witnelfes. \io. 
■ ■ Accomplices and on king's evidence, I22, 

On ancient pradice of not allowing a prifoner^s 



witnefles to be examined npon oadi, 126. 
■ On perjury, 129 and 135 

■ ■■ On the puniihment of perjury, 131. 

On the evidence of malice to convid a boy of tea 



yean old for murder, 139. 

On drunkennefs, 140* 



■ill Lenity of the Romans in punifking drunken- 

nefs, 140. 

• ■ ■ i On the paniflnneat of accefiaries and princi- 

pals, 146. 

Blasfbbmt, the cf&nce of, how punifhaUe at commoa 

« law, 28* 

I > Hamdcins and Blackilone qnotedi f^fV. 

Ss.IT TON quoted on the puniihment of wilful perjuty, 133. 

fiv&NiNGOff deftroying any of the king's ihips, arfenalsj maga* 
zines, military or naval ftoxes, &c. felony withont benefit of 
«Jcrgy, 31. 

■■ ' Specified in the 25th aiticle of war, iciiL 

Bvrnit's m/f0i^quotedon the cenfare of parliament, on the 
faflbg die Coventry aA» J $. 

fir NG Admiral^ fell under (ente^ce of death for a breach of the 
12th article of war, 42. 

»■ Note on the hardQii]^ of hii ca& as expsefled in the fen- 

tence, ibii* 

Sentence of death pronpwiced by the coait martial, widk 
the letter recommending nim to mercy annexed, cxiv. 
Refeicnce to his cafe and fentence» 148. 



CAiirBiLL'a 



•GENERAJ- INDEX. 
C. 

Campbell's JJmirah quoted ; nojte on the honoar conferred oa 
Sir Thomas Knevit* mailer of the horfe«. to command a line of 
battle (hip, 17. 

■ On the cafe of conftitoting a court 'martial to try Ad- 

miral Earl of Torrington* xxyii. 

On the power entrufled to Sir Walter Raleigh, of 



ercifing vtartial law, 6%. 
Capital punijhmtnu — Vide Punifliment* 
Capt Ai N tf tbefitet^ bow to sank and take place at coortfr-mar* 

ti^I and councils of war, ^'^. 
* ■ ■ Note on the point now eftablifhed xelative to, 64. 

■ Letter from Mr. Secretary Stephens, relative to Cap* 

tain. Kempenfelt's cafe, xxxiii. 

Order in council lelatiye to the rank of captains of die 



. fleet, xxxiv* 
fci ■ - Letter from, the deputy judge adyocatt, to the (ecxetanry 

of admiralty, relative to the cafe of Captain Sir Roger Cur« 

tis, XXXV. , 
— ■ ■ Cafe and opinion of the csowo lawyers relative to Sir 

Roger Curtis, xxxvi. 
■ Letter from Captain Sir Hyde Parker, to the Right 

, Hon. Lord Hood, relative to his right to fit at courts martial, 

next to the junior rear-admiral, xxxviii. 
m — Letter from Mr...Sccxcttaiy Stcpheos in smiWer tbefeto, 

xxxix. 
T l^etter from the deputy judge advocale, ^i^&a^ liie. ea& 

of Sir Hyde Parker for the cpinion of counfel, xl. 
Opinion of the crowB. lawyers thcBPon, xliii* 



Cavalkt, the training of, acaufpicnoua diftinAion in. iIk 

litaiyart, i6.. 
■fi Tacitus quoted, ihid* 

■ The chief ftrength of armies, 17. 
CBaTiriCAT£ by the piefideatof a.QDaBb-martial to the official* 

ing judge advocate, odviiL 
Challskgcs or objedions to the membexs o^ x coBrt martial* 
unufual in the. navy » 85. 

■ Admiral Mathews's obje^ion to linee caplainKwfeo fat 
upon his trial, 83^ 

»■ Over-ruled by the court, ibid. 

w ■ Letter refetrai to froiBLdwLiBcretnf of tile adminil^ eft 

the fubje^, Ixxxiv. 

The articles of war«. nor ftatntes* make »r. nsentieft of 



a privilege of this nature, 84. 

Cballehgbs 



GEV-ERAt |NDE5{, 

Cba|.;j,^H.qj([^. TbQHgb jurojs, bj law m^y be ebftllprgcdt 
judges, and juftices, cannoji, 84*.f^Blackftoae and Col^e^uppn 
LittIeon> quot^4« i^jd* 

m « — ; : — Reafons why members of a Qourt msrrtiaKhoyld 

be cautious in rejeAing the challenge. of a prifoner, 85. 

Various caufes for which a juj[ojc in a couft oF 



«i»" 



law «v^ be ch^llen^ed, 86 

-- ■■■■■■. A valid cajufe of challenge at a coi^fi martial would 

hold againU a, member fitting, who ha4 pr^viouily fat ^ a couct 
of enquiry, 86. 

ThQ«gb juxors may be chaHepged on the ground 



of having cl^im to the forfeiture of th^ pwty concerned, yet a 
fimilar objedion could not be admitted ag^inft % member of a 
court (nartial, 86^ — Coke upon Littleton, and State TriaU 
quoted, i6» 

Charge, againft a pcrfoxi tried at a court mariial* how to be 
ilated to the members, and entered upon the minutes^ when the 
court is clofed for delibers^tiog on the Sentence, 147. . 

■ If proved, incurring the puniihment of death, how 

the court pjroceeds, i co. 

th( 



Note on the mode adopted by the army, i'5i.^— 
Mutiny aA qi^pj^ed* Hid* 

When proved, incurring ^^^z^, or otifenwi/e, haw the 



queftioQS are to be dated to the courtj 153. 
Chivalry, C^«'/ of, the fource of martiallaw« 15. 
-— -> Origin, difficult to be traced-, 15. 

- Not much known ia England^ prior to WiIH«m 

the Conqueror, 18. 

' Jurifdi<aion of, 19.-— Coke's Inftitutes, andHawkins's 



Fleas quoted, '^-^^^ 

^^.^ Power and authority abridged, 20* 

Chivalrt, Veneration paid t;o its ini^itution in the timet of 

the feifd^l afTociation, 17. — Tacijtus. quoted, /^i^, 

— Note on the derivation of the word, i&» 

Civil fo<wer fuperior to the militaiy, 73. 

- ■ Nojtc on the cafe of Lieut* Frye of the marines, /^V.— • 

and particulars relative to the members puniihed for illegal pro«- 

cecdings, Ixii. 
Cokes', Sir Edward^ Inftitutes quoted oa lewaids andpam&« 

raents, 13. ' 

■ Jurifdiftion on courts of chivalf^, 19. 

■ On being adherent to the King's enemies, 30. 

I On the legality of martial l?iw^ a«. exoxci^d by the annyi 

52. 
» Upon Littleton, on eh^Ufui^Sj or objeAions to ju- 



GENERAL INDEX. 

Cost, Sir A^mt/, apcm LtttktODy on a giand juror not ttein^ 
able to it a» one cftbe pettf, 86 

On allowing connfel for a prifoner, io6. 
On pofitive and prefomptiTe cridence» 1 14» and i z 5. 
Onpeijniy» 130. 

On the poniikinent of perfnry, 150. 
On idioct wai lunatics being ezemfxed from pmufhnient* 
J J9«*On the pnniihmmt of acceflbries and principals, 145. 
CoKtTAaat» H^k, rfSmiUmd, bbanthoritf* 20.«-Blacldlone 

pooled* iSidm 
CovMCiLa ffm^p etalmnd for irregnlarity in form, by par- 
Hanent, 71.— Note on tbe particnlm of cenfnie, pafibd on the 
concil bdd hf Conmodoie Norris, 7r* 
Covart MmrHmi, ianftioned by parliament, 52.^ fentence of* 

cannot be altered, $%• 
• Renaiks upon die leafensmgedagainfttriaU^ycoorts 

anitial» cj. 
■MB^Hi^i^ .How to be Mid and orcncft tned, ^S» 
■I The printed inftiofti on> qpoted, iisd* 

■ ■ Complaints to be made in writing, for bringing 

oibideatotnal, iM. 

No captain can fit as a member if perfbnally concerned 



inthematlertobetried» 59. 

Atteftedcopy of tbe diaige or accnlation to be timdj 



fait to th^ party accidbd, 59* 

^"— ^i^ Printed inftruAioas quoted, /i//* 

Proceedings of, net to be delayed wben diere are a 



foiScieal number to compofe it, 60. 

■ I !■■ Printed iaftroAions quoted, rii/« 

No mtmher to abfent himCelf, unlels upon extraordi- 



nary and indiipenfable occafions, iA. 

-— — «« Statute 19 Geo. III. c. 37* quoted, ilid» 

Member to be fwom pnrfnant to the form in the aft of 



parliament, iiuf. 

^— Statute 22 Geo* II. c. 33. quoted, iiidB 
■ The youngcft member to give his opinion fitft, 61 • 

On the trial of a peer before the hooie of lords, and in 



determination of privy council, die youngeft members Tote as 
at ctHiits martiid, 6i. 

• Determination at, ^ttkdby a majority of Yoices, MJ» 

If an equal nnndser df votes, die queftion remains unde- 



cided, //• 

■ Dr. Paul's opHUon thereon, xxx. 

■ ■ Noteonthefimilitudeof decifionobiervedintheoonrt 



of Areopagus at Athens, and among the Romans, 61. 

■ Note on the mode of ictding determinadons in die 



army by a majority of Toices^ except in cafes of death, 62, 

Covnra 



GENERAL INDEX. 

CoTJUTs Marital,. Adyt'9 Treatiie and Mtitiny aft quoted* iiidi 
■ ■ FoYtnerly no roeniber could go on ihote after trial 

' commenced, iM^ 

Since admiral Keppei's tna]« lepealed and amended^ 



Jiiif, — Statute quoted, /^A/. 

Letter by the members of admiral Keppei's court 



jBartial, to the fecittary of the admiralty, and comment on the 
fubjed» xxxii* 

Captains of the fleet how they rank, and aic to take 



place at courts martial and councils of war, 6$* 

Note on the point now eftabliflied relative to the rank 



^ 



ofcaptains of the fleet, 64^ 

Letter from Mr* Secretary Stephens relative to the cafe 



of Capt. Kempenfelt, xxxiii« 

Order in council eftabliihing the rank of captains of 



the fleet, xxxiv, 

Letrer from the depi^ty judge advocate to the fecretarf 



m 



of the admiralty, relative to Sir Roger Cuitis, xxxv* 

. Cafe and opinion of crown lawyers thereon, xxavi. 
Letter from Capuin Sir Hyde Parker to Vice Admiral 



Lord Hood relative to his right to fit, xxxviii. 

■ Letrer from Mr. Secretary Stephens thereon, xxxix. 
— — — Cafe and opinion of crown lawyers thereon, xlii. 
II Jurifdiftion of courts martial, 65* 

Statute of 12 Geo. IL c. 53. f. 4. quoted, /3/i/.«-and 



articles of war, 66* 
I Murders, when c6gnizable, 66. 

Cafes relative to murders cognizable, and opinion of 



Attorney General on 9 cafe where not cognizable, xliii. and xlv. 
Can take cognizance of oflbdces committed by warrant 



oflicers and men in ordinary, 66* 

Cafe and letter to Mr. Coibett, late Secretary to the 



admiralty, relative thereto, and reference to Dr. Harris's 

opinion, xlvi. 

Secretary of the admiralty's letter on the competency of 



trying perfons inordinary, xlvii. 

Cannot take cognizance of o&nces committed by 



mailer's mates, or feamen belonging to navy tranfports, 67. 

Reference to the cafe of the mare and four feamen 



belonging to the Plymouth tranfport, December lygi* f^V. 

Letrer from the commiubaen of the navy to the admi< 



ralty, reqnefting directions thereon, xlviii. 
^ I Opinion of foUcitor Dyfon thereon, xlix* 

^ Admiralty order for trying the (aid mate and four fea* 

men, belonging, to. the Plymouth tianfport, in confeqnence 

thereof^ fifi^9 

CovxTt 



Covittt Mirtinh Rcfuk in^ o(uiiion Of tM rii<fttiiif df tti^ 

c^oTt loaidtU- U« 
»■ ■ — Letter ffom the fecretarjr of the idrntralt^ to Sir 

Ricfatftl MckMtOKi, ftattrtg the Ofnnion of Mr. EMbn, and 

other information, refpeding the trials of ^rfdfts iscmtiL f&b- 

jeA to nai^al difcipline, lii. 

• " ' • T i'i Letter ffdna Cape* Macbtide to Sir Richard Bickerton* 
affigning; rsafons for the former opinion of the cdart^ liii* 

• I « ■ t Cafe ftated to the cr6#n laWyfert, Hv. 
'■ ■ Opinioh theredft^ Ivi. 

^' HTi n Qaerieft by counfel. fefpe^ing the cfiewa of flrips in 
ordinary and navy tranfports, with the anfu^rs of the ftavy 
board itfert^d fo in the opt6i6n 6f Che cfown hwyen^ on the 
above cafe, Ivii. 

Tilde limited for tfying oAntes^ 68. 

Specified in feftion 23 of court raaitial fiatiite9« 



m* ti f u 



■■ 



Commiffiofis, or general powen^ no longer in force 



than the eXpedloh, 68. 

Variation in the knn of ordet (of flilbiibliRg» when 



a commander in chief is obliged to ptefide> 6^« 
' ■ ' ■ • Fofitt of older, xctii. 

^ Ntiftlber of ca]^&i1ft!l Hh^ coihmaafciv that ii&ay eompofe 



a court, 69. 

Judge Bathofft'S ophiioti €heitoo» lix. 

Requifite for members to have a cCMtopeteil't knowMge 



of the legal forms, As well itt proceedings of oilier courts of 
jedicature, 71% 

Meftibetv of, liable ib the ainmadv«dkint of the hdafe 



of eomttion(^, aftd ftibjeA to the civil power^jra. 



Ingl of a COttft flfartial on Captain Norris* 75. 

PartieolHtB of the tonrt martial on Gaptaih Nortisi 



cenfpred zapa'tial^ arbitrary, and ilUgalhy the hbnfe of Com 
ffions; iK. 

Note on the illegals pfbeeedlligl at the tHal of Licnt 



m 



Frye, 73.— Particulars of thia eittaoidihaty trial detailed^ 
Ixiiv 

:- In what eafes nieihben^ neict hk /Mhnitp u ihg ^n 

who prefide*, nwy be dif]^eftled #ith» Sy. 

In v^hat cafes the ^feno^ of a mentber may be di£- 

penied with, even after the comnieneenieiit of tiud, 8B« 
— I I !■ Dr. Harris's' opinion thife^b, benmi* 

-* The addition of new members not proper,. 89. . 

« TfeM CfoHii 4aWytf» opinidn fbemm \k. ^neqr 6« 



^kMM 
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GENERAL INDEX. 

Cqvkts MarfiaL Recdit trerfe where the court refufeiHo 6iR 
pecfe wxtk tiro meonben, though the qualified number Hill re- 
inainedy and remarks thereon, 89. 

^ ■ "^ Admiral PyeV fetter to the admirahy, dating the 

» ' ^' ^ Court ufually cleared u^hcn obje^ons are Aiadc to put- 

tin|^ a queftion propofed to a witnefs, and to be decided^* by a 
majori^ of votes^ 90.^ 

- Opinion of crown lawyers thereon, quciy 5, bcx^ 
Why all the niembers pcefent to fign Sentences, thongli 



fiot unanimous in opinion, 91 k * 

' ' ■ ■ Crown lawyers opinion thereon, query j, Ixx* 

How application or letter of accufation or Complaint 



for courts m-irt'al, are to be let forth, 94. 
■ ' '- Form of applications, xcv. 

Orders or commifiions for affemblingi ho^ direft 



ed, 96. 

■ Form of order by admiralty, xcvi, 

Difierence in form on foreign fervic^^ when the cooi«' 



Blander in chief is obliged to pre&le;, 97, 
■■ Form thereof, xcvii. 

•■■ ■ ■ ■ ■ Jtidge advocate ufoally nominated feme days previoo* 

to trial, but the majority df ixiemben nuft sfte!fwafd» con* 

cur, 98. 

■ Judge Bathurft's opinion tliereon, query 2, Ixvii. 

■ ■ ■ Judge advocate's warrant, xcviii. 
•— — Provoft marihal likeix^ife appointed, 98. 

• ' ■ Provoft marfhal's warrant, xcix. 

Memorandum and fummonfes iflued by commander in 



w* 



c^ef, 98. 

Forms referred to, xcix* 

Order or memorandum to the ptefident 99i^^Form 



thereof, cr. 

Memorandum to the captain of the (hip, wheie the 



court is Co be a(lemb]ed, 99— Form thereof, ci 

Note, on the mode lately adopted in aflembling, 99* 



— Fbitti of captain of the fleet's memorandum, Ct 

■■ " ■ Judge advocate to give timely notice ta die prifonfirf 

and fummon witneifes, &c. 994 

Form of judge advocate's letter and fummonfes to pri» 



foner, profccutor, and witnciTcs, cii. 

How the judge advocatf is to a^ in cafe the prefident- 



ihoiild be taken ill in the intervening time, lOO.— Form of let 
ter upon the occaiion, civ. 

■ Forms of procedtirs on ailemUitig the ^ooit' loi • 

C0VtT< 



GENERAL INDEX: 

Cevt rt MsriiJ. If die cefciiicaie (»f meinbeEi inability to tU 
tend diRNigii ill health, it noc admitted, how the ooort afnalJj 
psooeed, loi. 

■ Note on wbl inftance at Poitfiaionth* ioa«— Letter aefer- 
«dto» xcii. 

»*■ ' Whentheteftii»onialsaieadfflitted»howeniBiedonthc 

flumilCi* loa* 

■ * ' Form of mimites of proceedings lefencd to, with notes 

of any pecoKaritiet arifing* cr. and cviii. 

■ ~ Proceedings of the judge advocate in opening the 
court, reading the order for afiembling, fwearing the mem- 
hen, reading rae letter.of accaiation, amd in adminificnng the 
ofoal oath to the witnefs, loj. 

Form of order lefened to, xcvL 
- Note on the form of the oath nfiially adminifleied to 



witneflb» Uid^ And the cxpcdienqr of a more (blema 

■ Whjr a priloner is ofnaOy indulged with conniel, ic6. 

♦ The doftrine of evidence how adhered to, 107. 
■■■ Of judging of d» goik of crimes, and paffing ien* 



fences, r54. 

Uow neceflary in judging crimes, for members to be 



acquainted with the rriminal uws of the land, or doftnae of 
^ns of the crown, 1 56. 

■ Sir Michael Fofter^s tcports quoted, Uid. 

Indanceof a ieaman tried for deiertion, but found 



■■ 



guilty of absenting himielf widiout leave, 14.3. 

A prifoncr caimoc legally he adjodged guilty ix fmfi 



/k^aoilence, 144. 

Note of reference to the fentenoe of a court martial 



<m a fflidlhipman, reprimanding him for having been difoidetly 

when a prifoner at large. Mi* 

- The fimtence refisrred to, cxxii, « 

How the charge againft a prifoner is to be fiated to die 



members when they have doled tor deUberation 00 the £»• 
acnoe, r47, 150, and r 55, 

S)entenoes of, to be figned by all the members though 



they be noc unanimous in opinion, 147. 

■■ Opinion of the crown lawyers thereon, query c» 1st* 

Note on the mode purfued in the army in paffing ien^ 



tenoes of death, r47. 
i* Mutiny ad quoted; ilnd. 



— ■ -■ Power of infliding puniihments difcretionary, or 
otherwiie by articled of war, r48, 

■ The articles quoted^ Hid. and 149. 

Covaxa 
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CouRt» Mtr//W cannot adjudge mow than two years imprifon* 
mentj icCk^!— Note oq the ientences in the army not being finals 
I5ii— Mutiny aft quoted, Hid. 
J ' ■ ' How to give energy to a fentence, ikid* 

I Why thclegality of the fcntence of death on Peter Fi«« 

ley was qoeflioned, 15 ; • 
■' His fentcnce, cafe* and opinion, cxx3ciii» 



' . . ■ Note on drawing up of ientences of death, 154. 

Statutes, 22 Geo. II. c» ^^. and 19 Geo. III. c. 17, 
Ijpecify the following heads, viz. 

Sed. 3. No perfon to be imprifoned longer than two 



years, xvi. 

..- ' -N. Seft. 4» Jurifdiftion of a court martial, iBid* 

-. Scft. 5. No land officer or foldier to be tried, xvii. 

Seft. & The admiralty niay grant conuniilions to apy 



commander of a fleet or fquadron to hold court martial, iBid. 
7. The fecondin command of a fleet or fquadron of 



more than five fhips to pr^fide at courts martial, ihifl\ 

Seft. 8. Commander in chief in foreign, parts to em- 



power commanders of feparate fquadrons to nold courts mar- 
tial» xviii. 

— — Seft. o. Five or more (hips meeting abroad, the fenior 
oQcer may hold courts martial, iiidm 

Scft. I o. Where there is any material objeftlon to the 



fecond in command, the third may preflde, ibid* 

— Scft. . I . The admiralty may direft flag officers or cap- 



tains in any ports of Great Britain or Ireland to hold courts- 
martial, xix. 

- Seft. 12. Courts martial not to confift of more than 



thirteen, or lefs than five members next in feniority to the pre- 
iident, ihid. 

Seft. 13. The admiralty, or officer empowered to hold 
courts martial, not to afcertain the particular number of per- 
fons, ihid. 

Seft. 14. Where there are not lefs than three, nor fo 



many as five pofl captains, commanders of Veflels to be called in 
to make up five, xx. 

Seft. 1 5. No member, after trial is begun, to go on 



fhore until fentence is given. By 19 Geo. III. c. 17. repealed 
and made void.-^See note, ibid. 

Seft. 16. Form of oath to be adminiftered to the mem- 



ben, xxi.-— And form of oath to be adminiflered to judge ad- 
vocate, xxii. 

Sed. 17. Court may punifh perfons refuflng to give 



evidence, or prevaricating or behaving with contempt, and wil- 
ful perjury, how to be profecuted, ibid* 

L Courts 
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Ornrs iLBT-ai Latzuir^ 

t£u :^. ?-fr-.irr. ir fuomnatiait dt pexfunr, tD te 



^ SB "!ii"ir*» jf 'j'trft srscssc for jimluv ^ not ttf 



artmtm.'r ? ; aui if ic^'^xui rzc !caif^ iriifu:ixr dee crcier of cooh 
atander ia diiirr. -/* •. — ^Aad -v^srae rsc couft b bdi hr tfae fc- 



iiL:r :ficer jf i"? ii;:? -—.-. — .^, 



^ SeC. 2C* Jj*£?e aiiT':c3tr Tr }sh> 3epBtr id 

ead:s x wirae^s, aziii iz ±cir icnrrre xts cant xaaj j|y o ui C 

any' pcrfba 3> c&aax« £i£~. 

^^ ?^Cfc^ 2 !• 13B SZtlCJCS Ct W2r« flU SllnBlClCV Qs lift* 

cen ra wraiair: Izi fcrce otct t!!:e csv? jf Jtips loft; and if tkej 
Ic&are «cC, ri"cir par s cc nrvurri till die tine of tmfcBng s 
coozt saRul, or rcsc-ri::^ izr:? icc3e jdaer flip, ris^ 
Sect. 22. So i2b viaen a liiip is taken br tfae 



?» 



^ SecL 23« X;: cfexs to be tried r=2e& tbr ctTmpluat i; 
or f£)e cx3cit be cTde7ed« withm thstt 



after cbe osecoe, or wirhin cce year afber the KDun of tbe flop 
Of tbe ojgaaeT, cm. 
CaiMEt aadofesccsfpcciSedia AesaralaiticksQf war, ddfed 
aadtr foor geaen! beads, s;. — (Sec Ofcmas\, 

■ J=^-g the guiir of, 1 54. 

■ Dilcriaiir-atiEg the gT:ik of, ijs. 

■ How fcivfcred ccgaizablr, 13-. 

■ Dnnikenr^s an aggraratioD of, i40.^BladLftooe, Moo- 
tefqnien and PuScndorf qu.ted. i^.V. 

How cxcofabic from galk, and when judged gnky, 142. 



Hale's Pleas quoted, /^i/. 

The guilt of, how to be fiated to memben of a coon 



martial on (IcHbcration, 147. 

Thofe that have cxprdslj the poniibment of dtmth annex- 



ed, 148. 

■ The articles of war refencd to, ////. 

Thofe that have the paniihment of demth or ^Jcntimmmry 



/0<u;/r annexed, 149. 

...... Difcretionary only, ihid^ 

The articles of war cited, ////• 



C&iMiNAL Laws, benignity of, in England, 38- 

A competent knowledge of, fequ^te for memben rf 

courts martial, 26. 

' ■ Ignorance of, no fort of palliation of crimes. 



DlATH^ 



\ 



(GENERAL INDEX; 
D. 

Death, judgmtptoU, i34« . . , . 

— — r Articles of war that exprefsly annex It to offences^ 148* 

Dfi^feNCE. See Pri/omri^ 

DECREiis of guilt to be confidcred, 135. — (?ec Guilt). , 

Db Lolmk> Conftifutfott of England (\xiox&di on the impeach*. 

ment of chief juftices and judges, for partialities in the admi« 
. niftratioii of jOftice, 74,- , . . . 

Democracy. Why Solon preferred that form of government 

at Athens, o, — Ariftotle quoted, ibid. 
Deserters Irom the king's army made felony, and extended to 
. mariners, may be tried by the juftices ^2 and 32. 
Discipline, fubordination the foul of, neceflary to be fupport* 

td» S^' ... 

■ ■ ' Rules of, in th^.navy, does not authorize a captain 

to puniih with more than twelve lalhes, ^6. 

■■ * ■- Fo&rth article of printed inftrudlions quoted, ibid. .« 

■■ Rule? of, framed fpr wife purpofes, 57.^ 

Directory, part of a law, 12, 

DiscKetiokart punifhnient, i49.— Articles of war fpecified, 

which leave it to the court, ihid. 
Discovery of accomplices, 122, 
Drunkenke&s, how punifhable at common law, ig,'-^ Judge 

Blackftonc quoted, if: id, 
m ' I Specified in the fecond article of war, iv. 
m An aggravation of criminal condodl, z4d«— r 

Blackftone quoted i^V,-Montefquieu's Obfervations on this 

head ; Spirit of Laws, and PafiendorT) Law of Nations qttoted« 

141. 

How coniideied by our laws, i4i«— BlackftoDC 



quoted, i6id. 

Severity of the laws of Greece, contrafted with 



tbofe of the Romans, in punifhing the offence, iSid. 



s 



Enemies, king's, punifhable when adherent to, 30.— Blackftone 

quoted, i6id. 
Enemy. DiftinAion^ by law between enemy and rebel, jo.-r- 

Fofter quoted, i^/i/«— Hawkins quoted, ^i. 
■ ■ ■ ■ Deferting to, made felony, 31. ^ . 

Ek^uiry, courts of, eflential to military and naval jurifdic- 

tion^ 44. 
I ■ II Why the king and the lords of the admiralty bai^p 

L 2 power 
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cmcndiae^ io6.-Cokcrs 

— — ^ Dodriae of, io7- 

-~--^ StaMcs of Edtraid VL aid WiffijB nL qootod. ilttdC 
— ««* Mofliciqiucfr'i O iifei f jri am» io8» 

» QBcfiificiciit in not eaifet» loS WwitliiiM qsotcd, 



-^ M<mterqiiks*s oUbradoa cited, j/mI. 

Why two witDtSa ntceSkiy in cailc of peijiny, 109 



Modern n^rts citsd, /^/y. 

— — The pra^Hoe of admitting, at conns maidal^ iHd, 

^— — Hak'$ Pkas of the Crown qooccd, 1 10. 

Of a proieeutor; com p etent inftanccs in die txial of 



•■ 



Lient* Thackarv, 1 1 1 • 

■ — Cafe and opinion ithittr^ dieteto, ex* 

^^^m^^ Two kindt in criminal cafb, writtea and pait^, ttz. 

Blackftone qooted, iM. 

.«.. ... Of letten or writings, 1 1 3* 

■ Hearfay not admitted, iSiJ» 
Of the fimilitode of hand writii^, Md^ — Statt trials. 



mm 



and Hawkins's Pleas quoted, 114. 

Pofitlve and circumftantiid, 11 4* — Blackiloiie jmd 



Coke quoted, i'^/V« 
■ A moral writer's obfefirations infavonrof ciitoraftan. 

cial evidence, ir^. 



Paley's Moral and PoKtical Philofophy quoted, iM. 
Prefumptive, to be admitted caationAy, i x6*— >Haie's 

Plena qno(ed| /'^/V. 

ErxoBHCi* 



GENERAL INDjEX. 

|SyxD«]»jp;i» Jmon Quty be-admitted, iiB. 
■ Judges (bmctimes admitted, / ^/V«— Kelyng*s Repoirti 

qupted, ihU^ 

Principles upon which the members of a court martial 



may be admitted^ ii9< 

— ...i^ CoodIcI in tlie cauie not compelled to ^ve evidence to 

mattexB entrufted to him, but to matters of fa6l only, ibid. 

Law of Nifi Frius, and Slackftone's Commentaries 



tm 



quoted, /^iV, 

Judge advocate may be admitted to give evidence to 
matters of fiidl, and refume the fundions of his office, i20« 

Kill's, admitted conditionaUy, 122.— -Seyeial fta* 



tutes, and Biackftone's Comm. quoted, /i/V. 

ExBCUTivB power, crimes that aflfed it, 29. 

.w Li . . I ■ How pnmlhed by the laws of England, 3.0* 

■■ Of the law vefted in the king's* 

ExscuTioNt Circunofiances that may happen between jud^* 
ment and execurion, ij;$.-^Reprieves or pardons communi- 
cated to criminals on the day appointed for execurion^ i $9. 

» Warrant for, hew <;ftmed into e^^ecution, cxliii. 

jn 11 1 I Fojrm of warrant to the provoft n^arfhal, i^/V. 

■ ■■ Form of order to the captain of the ^ip to which the 

sfifooer belongs, for ciurying the ientence into , execution, 
Uid. 

Order to the captain of the (hip to which fuchprifoner 



belongs, to make the fignal, &c« cxlv, 
j ^ u II Older to the captain of the flag-(hip, cxlvi. 
• Order to the reipeftive captains, to fend boats manned 

1^ armed to attend, cxlvi, 
w ! The end of hunum punifhment* 

F. 

Fundamental laws regulating courts martial, t^ 
.Fo»T&&, Sjir Mjic}uel, quoted on the diftindion between enciny 
and rebel, 30* 

■ On marder» 35. 

■ " Puniihmcpt of mujrder, 39* 

- On the neceflity of knowii^ the criminal laws of the 

land, 136, 

mm"^^ — QntbeiafianceprabiQyof ten years old, fenti^ced to 
death for nnitder, 139, 

Cop mdnli£i9w^ oflSuces againft^ howpuniihed.hy ^.rtlcles of war« 
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and jt ffiHumin law, z**.— Ibwkms and Bfackftoae qiioSBt 



09, QflriBtn againft, 
war, uL and it. 



^" STcnf%\%l^^ when. ?i**rT il ^iit . iT ^lr ^4f^lrff^ T»nl> w ^y ^ fiEom a lzw£4ii 
ad; r+a. 

Not <"w«fe^lg if die ai^ is unlawfiil, i^i^— Hak*s Fkas of 

i CnMm qoo«ed» i^iJ^ 

On difcnmnonng the cie^iees of guilt amrtnl to cama, 

Hi- 

Aa mffanor at a camt maitial of a ^^iw-m taed ror aexr* 

cxm, saJL found soiIct of aLfaicIug him^W m wiTwuir lezvCy 144^ 

Upon what principies of law fbnnded, r^t</« 

QatftiaoB iei|jrfting cfic gnilt of a ptx£bner, liow ftstcn tm oe 

of acooitiBaitialy 147. 

H 

B s ncas of tile Crown (jnated on mnJSjuiglicer, 34^ 

HiftofT of the Common Law and PIeas» qaoced on die kgaH 
lity of matnial law farreifed hj die armj, 52. 

Ottdiecompctncjofoae witncfstocoimdapexibn» ii<x 

On pfcfiuBptrve eridencc, ii6. 

HiftcTy 01 CoTTimon Law qcoted on the rramination of 
witsMtSdy "7* 

On the incompetency of pcrfons xsx ctmfti aumtis as wit- 
vcSn, 123* 

Pkas of the Ciown quoted on the inftances of bojs o£ ten 
jean old being fentenccd to death for m im fc r, 158. 
"•^ On dte gniJt of criminal negligence, occafioning deadi in a 
Lnp/m/ OT mmda^ymJ 21^ 142; 
Hacklvtt's Voyages qnoted, on die power c utnilt Bd to Sir 

Waher Kakigh to exercile martial law, 6S^ 
Hawkivs's Pleaj, quoted 00 the jniifdi^tion of conxtsof tbi^ 
▼ally, 19. 

■ en the oAenoe of bla^jhemy, 28. 

On difiir.^ion. b ci ir c en rebel and enemy, 31* 

Voluntary manflao^ter, $^. 

Diilindion between robbeir and dieft, 41* 

No cooniel allowed a pnfmier except in points of lav, 
105. 

itTOET and pioeeedinM of the honie of loids, quoted on the 
cafe of Admiral Eari of Torrington, xxriiL 
0M:ciDi,by thehw of England, diyided into manflan^itier 
and murder, 34* 

luTKisonummr 



Q3ENERAL INPEX, 
I. 

Imprisonment cannot be adjudged lon^r than two ytzxh ^5^* 
Third iedlion of the aft referred to, xvi. 

How long ^, court martiaj could adjudge at former periods, 

— Note, oa inftanc€S of Lient. fryc, and the matter of the 

Northumberland* 150. 

— - Beatfon's Naval and Military Memoirs quoted, tM. 

Jnoividuals, ounces againft, and how punifhed by the milita- 
ry and civil law, $^. 

Infamous witnefs, exceptions to, 120. 

■ Note on the degree of infamy annexed to the punifliment of 
whipping by military law and difcipline, 1 2 1 • 

Interested witnefs how examined, 121* 
Inyoj^untary manilaughter, 34. 

J]7dgeAdvocatb, duties of, not fufEciently defined in the adU 
of parliament, and printed inftruftions, 76. 

■ Should be verfed in the legal forms of proceedings, and 
have a knowledge of the criminal laws of England, 77. 

— ^— — To advife the court of the legal forms, li/V. 

The members of a court martial have povirer to appoint 



a perfon to officiate in the abfence of, 77. — Asfpecified in the 
20th ie^ion of court martial ftatutes, xxiv. 

•A 

Judge Bathurft's opinion thereon^ Ixvi. 

— — Form of warrant. 

— — To fend timely, before the trial, an attefted copy of the 

charge, 78. 

May examine witnefles upon oath in fupport of the 



charge, which may be communicated to the prefident, prepara- 
tory to trial, Ui^f 
— — Opinion of the crown lawyers thereon^^ Ixix, 

Is 90t to con^municate affidavits in fupport of the 



charge to the party accufed prior to trial, 79, 
■ ■ Opinion of crown lawyers thereon. 

Though confidered in the light of profecutor, on doubt- 



ful points {ho^ld incline in favour of the prifoner, 79* 

Judge Bath^ft's opinion ther^. 

— — i* May ofier his fentiments and opinion on doubtful cafes« So* 
— — — Opinion of crown lawyers thereon. 

To adminifler the oath prefcribed to members, as weU 



as to witneiles, fpecified in i6th fedion of court martial, 8u— ^ 
Statutes xxi. and fe^ion 20th, xxiv* 
— <— — Members but once fwom, 81 • 

Note on the form obferved in the army, and ia coarts 



of law ; and former cuilom of adminiflering oaths, as in the ar- 
my, now difufed in the navy, iSiii. 

h 4. JyooB 



GENERAL INDE)L 

Junct JdvHmie. Doobts occafioned by the tenor of this obA 
in the minds of the members of a court martial on paffing fen- 
lence, 8i. 

- In what cafes fepante fentences to be made oot, on the 

trial of peribns accufed of fimilar o4rences, 82. 

■■ I Opinion of the cfown lawmen thcrcoo. 

Note on die ofnal mode ^ dnwing op fentences on tVx 



trials of officers on fpecific charges, in a general accnfanon, €2. 
Particolan of the charges aeainft the officen accvfed of 



bad condoA in the engagement w To«1od« and die fepsate 
fentences referred to, on a general charge of mutiny, wheie 
the offenders were tried fep^tely» and diftreflt pwnifhmmo 
adjndgcd* Ixxvii. 

Challenget w obje^ons t ) nmnbers "df « court mar- 
tial, Tcry onofaiJ in the navy 85. 

Inftanceof Admiral MatbewsobjeAing to members, ih. 



— -^ Letter lefened to from the fecreury of the adminJiy 
on the fubjeA, Ixxxir. 
i— i— — > Reafons why not txfoal, 84* 

An obvious caofe of challenge againft the member of a 
court martial, 86. 

Literal conftmAion to be pot opon die lath fefiion of 



court mardal ftatntes, 87. 

The court may diipenfe with the ptefetice of any mem- 
ber before trial is begun, and eren after, upon juft caofe, 88. 

lyu Harris's opinion thereon, Ixxxvii. 

The addition of new members not proper, %%^ 

Arivocate and folicitor general's opinion dtrreon, Ixriii. 

Inilance of a court martial reraEng to difpenfe widi 



two captains upon u^'gent fenrice, 89. 
— Admiral Sir Thomas Pye's letter to the admiralty there- 
on, xc. 

With the approbation of the preitdent, the judge adra- 



cate may ftate the ouefltons to wttnefies, 90^ 

Pra^ice of courts martial, when the prcfidcnt or vxf 
member obje^ to a queftion, /'///• 

Rttfons why he ha« a right. 

Crown lawyers opimon tbercoo* 

State all proper queftions, 91. 

Crown lawyers ofnnion thereon, xciii. 
— » Why fetttoices are to be fignei by dl the membeny 



though nor unanimous in opinion, 91. 

— — » Crown lawyers opinion thereon. Query 5, Ix«. 

Ufually nominated ibme days belbre trial, but die 



majority of members ought afterwards to concur, 97. 

Timely notice to be given to the pcrfon accttfed^ and 



the witnefles fummoned, Urc 99* 

JVDCS 



GENERAL INDEX. 

Judge Ad<vocau. Form ofletters« and fummonfes toprlfoner. 

profecutor, and witneflcs, cii. 
■ ■ How to aft in .cafe the preSdent (hould be taken ill in the 

intervening time, k>o. 

•— Form of letter upon the occafion, civ. 

Forms of procedure in afTembling the court, ioi« 



—— How the court ufually proceeds in admitting or rcjefting 
certificate of a member's inability to attend through ill healthy 

■ How entered upon the minutes, ihid. 

— — — Form of minutes of proceedings referred to., cv« 

-— — Proceedings in opening the court, eading the order. foe 

aflembling, fwearing the members^ adniiniflering the ufual oath« 

&c« 103* 

— • Form of the oath he ufuaUy adroinifters to wimeffes, lo^m 
Expediency at times of a more folemn form, 1 04* 



Judges. Inftances of judges being impeached and punifhedfor 
arbitrary or illegal proceedings, 74. 
^— ' - De Lolme on the conftitution quoted, ibid. 
■■ ■ " ■ Competent, to be admitted as witoeffes, but not ufual to 
refume their feats, 1 < 8« 

Kelyng's reports quoted, ihid. 



Judgement, pronouncing of, 134. 

r Oiex /6/?y«^0 ounces, illegal, 144, — inlhmce 
of the fentence of a court martial reprimanding a midfhipman 
for bepving bun diforderly tuhin a pri/oner at large ^ 144. 

^^ Of death, in army courts martial, how many 

members muft concur, 151. 

Of death, what articles of warexprefsly infiidthc 



punifhment, I48< 
Justice, To be adminiftred in mercy, and pro;nifed by the 

King in his coronation oath, 156. 
I King the ' fountain of, ibid. 

Justinian's Inftitutes quoted on the law of Nature, z. 

■■ Municpal or civil law, 8. 
Jurisdiction of courts martial, 1 65. ~ Specified in 4th fe^ion 

of court martial articles xvi, and in 34th and 35th articles of 

war, V* and xv. 
Jurors may be challei\ged by either party before they Ihall be 

fwom, 84. 
'■■ f Competent as witneffi», 1 18.— -Blackftone quoted; ibid. 

Jury. Grand, analagous to courts of enquiry, 50. 
Note on the jury of the ancieet Gotast it. 



Kbltng*8 



CENERAL INDEX, 



K. 



ICely jig's Reports quoted on manflaughtcr, $^, 
■■ • ■ On judges being fometiints admitted as evidence, i iS^ 

Kennett's Antiquities of Rome quoted in the court of Areo- 
pagus at Athens, as Hkewifc the Romans acquitting perfons 
tried when the fuffrages were equal, 62. 
King. Executive power of the law veiled in him, 9. 

The prerogative of, in proclaiming martial law, ^3. 
Enemies adhering to how puniibed, 30 — Biackftone anj 
Fofter quoted. /^/V. 

Stores, embezzling and burning of (hips, magazines, 
&c, 31. — Statutes quoted, ilU, 

Power of, in railing fleets and armies, 44. 

Appoints courts of enquiry in the army, 45. 

Prerogative of, in difmifling officers from the fervicc, 46, 

and S3* , 
— -- rrerogativc of pardoning and remitting pqniihment, 52. 

King's Evidence, how admitted, i22->Blackftone, and&vcral 

ftatutes quoted, /V>/V. 

m>' Coronation oath promifes to adminiller jullice in merc}c« 

156. 

M-i—. — Prerogatives of pardoning and remitting ponifiiment, one 

of the moft amiable, 156. 
Kt NG. The fountain of honor and juftice, 157, 

In monarchies, ads in a fuperior fphere to magiilrates of 
democracies, 157. 

Pardons on conditional terms, 158. 



Larceny dillinguilhcd, fimple and compound, 4T.<— Petit and 

Grand, /<^/V. 
Laws in general, i. — Blackftone quoted, ilfid. 
Of Nature, what, 2. 

iuftinian's Inftitutes quoted, i^V. 
lontefqnieu's Spirit of Laws quoted, 3. 
Of Nations, or Droit des Gens, 4*-*Bkjckftone quoted. 

Upon what principle founded, 5.— -Montefquien quoted^ 

^~ Scarcely a trace of, prior to the hrft Theban war» 5»-^ 
Travels of Anacharfis and Paufanias quoted, /\^/V. . 

Law Merchant, er Lex Mercaf^ria defined— Blackftone*s 
Comment, quoted, iM» 



GENERAL INDEX. 

IrAW of! Nations. Offences againft the law of nations, 7. 

— Ofcfervation of the Athcni ns on the law of nations. 7.—? 

Thucydides quoted, i^/V. 
— — General law in Greece not to intermeddle in the diffcrencei 
between another country and her colpnies, 7. 

Infra^ions of this law by the Athenians,' ihid. — ^Travels of 
Anacharfis quoted, i^id. 

Similar infradlions in modern tlmes^ 8. 
Municipal law defined, 8. 
Blackftone and Juftinian quoted, ih. 

— Advantage of the executive powers of the laws being lodged 
in the King, q. 

Why nature is mod generally in oppoiition to the laws, 10. 
Travels of Anacharfis quoted ibiei^ 

Of Civil States, or political union, how applicable to 
military or martial law, /V?/V.— Blackftone quoted, zV^/V. 

— The component part of laws defined, 12. 
Martial, derived from the court of Chivalry or Marflial's 

court, 15. See Chivalry. 

Benignity of the criminal laws in England, ^Z 
Framed in favor of the liberty of the fubjed, 73. 
Inftances of the chief juftices and judges, puniftied by 
feiitencie of padiament, for having infringed them, 74. 
Laws. Not framed on principles of compaffion for guilt, i 56* 

Of forfeiture quoted, ibid^ 

Legislative body of Great Britain how compounded, 9. 
Letter, from Mr. Secretary Stephens to Vice Admiral Amherft, 
iignifying the diredions of the 1 rds of the admiralty to de- 
liver up a murderer to the civil magiftrate, xliii. 
■ ■ — From Mr. Secretary Stephens to Admiral Sir Thomas Pyc, 
in the cafe where a murderer fliould not have been delivered up 
to the civil power, but tried by a court martial, ih. 

From Mr. Secretary Stephens to Admiral bir Thomas 



Pye, direding, for the caufes therein mentioned Lieut. Ofroond 
to b^ ddivered up to the civil magiftrate for murder of a fca* 
mani xliv. 

■ ■ References to the cafes of murder, 66. 

From the members of a court martial aflembled to try a 



warrant officer in ordinary^ whether the ofience committed 
was cognizable^ xlvi. 

trom Mr. Secretary Corbett, relative to the competency 



^ 



flte 



of trying perfons in ordinary, xlvii. 

References to the cafes of trying perfons in ordinary. 



67- 

From the commiffioners of the navy to the admiralty. 



relative to trying mates or fcamen belonging to navy tranfports^ 
xlyiii. 

Letter 



GENERAL INDEX. 

LiTTit from Mr. Dyfoa, folicitor of die zixoinlty, on thtf 
legality of tiytng tbem, xlix« 

■ From Mr. Secreury Stephent to Rear Admiral Sir 
Richard Bickerton relative to trying mates and ieamen belong* 
ing to navy tranfports^ lii. 

■ From Captain Macbride to Rear Admiral Sir Richard 
Bickerton, affigning reafons for adhering to former decifioa 
lelative to trying the mates and (camen of navy tranfports, liiL 

Reference to the cafe of trying the faid mates and 



feamen, 68. 

From Mr. Secretary Corbett to the jud^ advocate, re- 



lating to Admiral Mathews objecting to different captains 
fitting on his trials Ixxxiv. 

^ References thereto, 84. 
■■ ■ From Capt. Geo M*Kenx'c to the admiralty relative to 
the difpeniin? with the pefcnce of mcmbefs, who could not 
attend through ill health, Ixxxv* 
— ^ Reference thereto, 88. 

From Admiral Sir Thomas Pye to the admiralty, ftating 



his having recommended to the court martial, on Capt. 
firomedgf , to diipenie with the attendance of two members, xc« 

Reference thereto, 89. 

From the members of a coyrt maitial to the admiifailty^ 



complaining of the non-attendance of a captain« xcii* 
— — Reference thereto, 102, 

From Mr. Secretary Corbett to the deputy judgeadvocate. 



inclofing crown lawyers opinion selative to the poirer of ja 
idvocate interroeatiufi: witnefles, xciii. 



judge advocate interrogating 

Reference thereto, 91. 

Of accufation, or complaint, from .a captaii|> againit 



officers or men to be tried «t courts luartial, xcy. 
■ ■ Refesences thereto, 96. 
■■ " ■ From a. judge advocate to a.prifener, ciu 
-*— From a judge advocaie to proiecutof, ciii* 

' From a judge advocate to evidence, witneft»# >^c. sim 
From a judge advocate, putting off* a^ cqurtananLU on 



account of the indiQ>eiitMift of the piejUent* <4v. 
— - Reference of jud^e advocate's. tetter» IPQ. 

From the 4ppu^,jp4ge adv<>Q9|t!^to the ^4wf9lfgf^9tlve 



to the legality of admitting of a profecvtor's •vi4e4|i^'^ ^ court 

martial, ex. 

■ Reference thereto, 'i>i I. 

Fforo Mn Seeretary Cotbett to t)ie4)Spiityi9dge adro^ 



cate, relative to the Inconveniences attending the 6ntei>ccs of 
courts martial namkig fSLmcwht'ibjf^tottmGfXtim, cxxxii* 
i Reference iberetot f$4« 



GENERAL INDEX. 

LtTTtit from Mr. Secretary Stq>heii» to Admiral SirThomat. 

?yt, itgnifying their Lordfliips diredUons to remit paaifhrnent, 

Gxxxix. 
' Reference thereto, 160. 

■ To the admiralty from the members of the court martial 

on Admiral Keppel, relative to their long confinement, xxxii. 
- ■ Reference thereto, 6^. 

From Mr. Secretary Stephens to Admiral Sir Thomas 



Pye, relative to the rank of Captain Kempenfelt as captain of 
the fleet, xxxiii. 

References thereto, 63 and 64. 

From deputy judge advocate to the admiralty, relative 



to the cafe of Sir Roger Curtis, captain of the fleet, xxxv» 

■ " ' - ■> Reference thereto, 6t and 64. 

■ From Sir Hyde Parker, captain of the fleet, to Vice 
Admiral Lord Hood^ relative to his right to fit at courts 
martial next the junior rear admiral, xxxviii. 

* Reference thereto, 6$ and 64, 

I- " ' From Mr. Secretary Stephens on the fubjedl, ^xxix. 
- From the deputy judge advocate, dating Sir Hyde 

Parker's ca!e for the opinion of counfel, xj« 

M. 

MANSLAuoHTEa defined, voluntary and involuntary, 34«* 
Hale's Pleas of the Crown quoted, /^. — Stemhook> Hawkins, 
Kelyng and Fofier, quoted, 35. 

■ ■■ How it differs from homicide^ excuiable, 35, 

—Blackftone quoted, 35. 

• Involuntary, how punifhable, 37.«-Blackftone 



quoted, 37. 

M A a Es H A L L« Note on the derivation of the word, 1 7* 
Maetial Law, itsfouroethe courts of Chivalry and MadhaQ 

court, 15. 

■ Juftifiable upon particular emergencies of the 
(late, 23. 

■ In the navy what, 24. 

Oflences peculiar to it, 41. 
Greater lenity prevades our own than that of 



itmtm 



the ancients or moderns, 47. 

-*■ Legality queftioned as exereifed by the army. 



5»- 

Sir Edward Coke's, and Sir Mathew Hale> 






opinions thereon, /^. 
Ma r t 1 a I. Courts, See Courts* 
MtMoa A NOVM iflued by a commander m chief to the rtlpeflive 

capuins of the fquadron to attend a court martial, s^cix. 

MsMOaANDVM* 



GENERAL INDEX; 

itfsttoRANDVM. AnoAcrform fof tbe refpcftivc admirals ind 
captains, c. 

■ Another form by the captain of the fleet, fignify- 

ing likewife that the fignal v(rill be made an hour before 

sifleinbling, c. 

■ Refercrtcc to thcfe memorandums; 98. 

— — — to the prcfident to aflemble members, ci. 

To the ^dptain of thfc (hip, where the court martial 



mm 



ih to be aflembled, ci. 

Reference thereto, 99. , 

' To the refjpcdive captains to fend boats to attend 



torporal punifhmeilt, cxi. 

To the refpeftive captains to fend boats manned 



and armed to aflift in carrying the fentcnce of death into execu- 
tion, cxlvii. 

d — - Reference to ftiemorandums of corporal and capi- 

tal punifhments, > 6o. 

— — — For further particulars. See OrJers; 

MiLiTAat Offences^ orfuch as are petty, liaWe to martialliw, 

— ^ The articles of wiir, under which they arc fully ciCcd,^ 

■ — . Power, fubjeft to the cognizance of the civil, 73. 

,11 I — AV^ on the remarkable cafe of Lieut. Frye, ihid. 

m ■>- Particular detail of the circumftances relative to his 

cafe, wherein members of a court martial weitr punifhcd by the 

civil power for illegal proceedings, Jxii. 
Mi lot's Ant tent Htfttny quoted, on a maxiin contained in the 

laws of Emperor Theodofius, 75. 
MiNUTBs of proceedings, form of, cv. 
. » The form of inferting the notes on abfence of members 

unable to attend throtigh ill health, ihi 

Aoucti the peculiarities when the charge has been 



proved and puniftiment corporal, cvii. 

Of proceedings, another form, cvii. 

Note on the peculiarities of minutes when the charge 

is not proved, ex. 

Kefsrenccs to the minutes of a court martial, 102. 



Mhadventvrb, Homicide by, when excufable, 35. 

I Blackftone's Comm. quoted, ^b» 

Modern Reports, quoted on the neccflity of two witnefles to 

convift a man for perjury, 1 09. 
M o N T a s Qu I B u ' s spirit of Lwws quoted. 
I On the law of nature, 4. 

- ■■■ On the law of nations, 5* 

*i. ' ■ On the neceffity of two witnefles to condemn a 

man, io8* 

Montesc^iev. 



GENERAL IKDEJC. 

MoNTEsqyi Eu. A comparifon of the different modes ofexamin* 
ing witneiles. 

■ On drunkennefs. 

MoR DAUNT, Sir John, fcourt of enquiry upon his conduft, 45. 

aiid hfofe^ 4-7 » 4^ 
MiJNDEPf, Sir Johti, Rear Admifal, diUnifTed from the fervicc, 
"after being acquitted of charges exhibited againft him* Note^ 

47- 
Municipal law defined* 8 

Murder, fpecified ill the 27th article of wir, xiv, 

■■ — Difference between it and manflaughtet, 34*— ^-Black^ 

done quoted, ibi^. 

Criminal negleftoccaiioning death might be either coii- 



firued murder or man/laughter, ^6» 
Note on the punifhment to be inflidcd on awatermirti 

occafioning death though criminal negligence, ibid, 
Punifhment of wilful and deliberate, 38.— Foftcr 

quoted, 39. 
L Beft mode of inveftigation when it falls to be tried by 

a court-martial, 39. 

» Note on what cdfes not cogni^^able by a court martial* 



ibid. 

When cognizable, 66. — Statute t Geo. IIL cap. 2. 



quoted* ibid. 

— Cafe and opinions of counfel relative to murder, cog* 



nizable and not cognizable, xliii. 

Sedioii ift. Letter from Mr. Secretary Stephens to 



Vice Admiral Amherft, direfting John Black a feaman, belong 
ing to the Foudroyant to be giving up to the civil power, for 
the murder of Daniel Brady, xliii. 

Seflion 1. Letter from Mr. Secretary Stephens to Ad- 



miral Sir Thomas Pye, not approving of his having diiefled 
Richard Davis a niidlhipman to be delivered up to the civil 
magiffrate, to take his trial for the murder of John Liddel 
Palmer, midlhipman as being a cafe cognizable by a court mar- 
tial, xliv. ' 

— SeAion 3. Letter from admiralty to Admiral Sir Thomsti 



Pye diredling Lieut. Ofmand of the Swallow floop to be deliver- 
cd up to the civil magiftfates to take trial for the murder of 
Richard Tucker; the cafe not being cognizable by a court 
martial, xliv. 

Seftioo 4. Abftraft of Lieut Ofmond's cafe, xlv. 



.— Sedlioa 5. Opinion of the attorney general thereon, 
ibid. 

Cafes of wilful perjury confidered at murder, Brittol, 



Baccaria, and Biackftone quoted, i^/V. 

MURDIR, 



G£N£RAL INDEX« 

M V R D 1 n. loftances of bojrs of ten yean old convidled of mntdeXg' 
and ientenced to death, 138, 139. 

Hale's Pkas of the Crown qaoted« 138* 
■ ■ Fofter and Blackftone quoted^ 139. 
— » Accidental deaths occafioned by the negligence of a 

peribn in the perfomiancc of an unlawful aA, conudeied as mur- 
der» 142. 

— Hale's Pleas of the Crown quoted* /^V* 

Principles upon which a Jury acquit a prifoner of mut'^ 



deft and find him guiky of manuaughter, 143, 144. 

Mutiny A61 cited* empower the king to form articles of war, 
and conftitute courts martial in the army, 22. 

^.^^^ .—.^ Seventh article of, quoted on the mode of determina- 
tion in the army, 62. 

Mutinous aflemblies, expediency of puniihing with death, 32, 

■ ■ In the 19th article of war, xi« 

N. 
Natiolns, law of, defined^ 2. 

Nature, law of, f ^M 

Naval Stores, embezzling* burning, oideftroying is made fe^ 
lony, ^im 

■ Specified in the 24th article of war, xiii. 

Navy. Articles of war, and rules of difctpline for the govern- 
m<»itof his majeily's fcrvice, firft enadled in the reign of Charles 
II* 24.— Sec Articles of IVar^ Df/cipline, and Courts Martial 

Statuteu 
• ■ " Tranfports, courts martial cannot take cognizance of of- 
fences committed by mailers mates, or feamen belonging to 
them, 67. 

Aefercnce to the recent cafe of the Plymouth tranfport. 



Papers relative to the trying of mates or feamen belong- 



ing to, xlviii. 

Se^. J . Letter from the commiflipners of the navy to the 
admiralty, requeuing dire^ions therein, xlviii. 

Se^. 2. Opinion of the afliftant to the council for the af- 
fairs of the admiralty and nayy thereon» xtix. 

Se6^. 3^ Admiralty order for aflembling a court martial 



to try the mate and feamen belonging tp the Plymouth tranf- 
port, ibU» 

Se^. 4. Refults of the court martial ailembled in pur- 



fuance of the firft order, 11. 
-~ — Sed. 5. Letter from Mr. Secretary Stephens, to Seat 
Admiral Six Richard Bickcrton, flating the opinion of Mr» 
Dyfon, and other information rdauve to the trials of perfons 
deemed fubje^ to naval difciplinCf lii* 

Navt 



GENEliAL InDE^. 

» i" ' Sedt. 6. Letter from Capt« Macbride to Sir Richard fiio 

lieiton, affigning reafons for the former opinion of the court 

aiiemhled in purfuance df orders^ liii, 
i Seft. 7« Cafe ftated to the crown lawyen^ lir, 

■ Seft. 8. Opinion theteon^ Ivi.. 

^ Seft. 9. Queries by counfcl relative to the creWs of ihips 

in prdinaiy^ and navy tnlufports^ with the anfwer of the navy 

board thereon. , ; . 

•*-: Referred to in the opinion of the <5rown lawyers oh the 

fubjeft^ Ivii. 

How feameni belonging to them are paid, IviiJ 



■ ■ The articles of war not ftuck up, or read on lM>ard of, 
mil. 

■■ ^ ■ Seamen belonging to, may, if they chufe, leave the fer* 
' vice, or be difcharged in time of peace or war, /W. 

■ No infiaaces known to the navy board of a man belonging 
to a navy tranfport being tried by si court msirtial, iSiJ, 

■■ ■ ■ In cafe of mifbehaviodr he is difcharged; or if guilty of 

any ofience, is piofecuted at the iiffizcs, iSsd. 
Kbglbct 0/ duty in fight. Extreme feventy of the t2th article 

of war as it formetly ftood, 42. 
■ ■ Note* On i breach of it Admiral fiyng fufiered death; 

42. 

— Specified in the fiift branch cif th^ 12th article of war. 



Vll 



Nboligencb, criminal, occafioning death. Noti on theani« 

niadverfion of the ftatute law thereon, ^6. ^ 
■ " Grofs, odcafioning death. Bow piini(hable^ 37. 

of, coniiftent with our patuml (en* 



The punilhment 



timents and truths. Theory of Moral Sentiments quoted, ihid^ 
Occafioning accidental mifchief in a lawful or on* 



lawful aft, how adjudged, 142.— Hale's Fleas of the Crown 
quoted. 
Noitiiii, Coflimdd^re, eenfuied by the houfe of lords, for joining 

land officers in a council of war, 71 « 
■ Captain of the Efiex.— -iV«/# oii his being accnfed by his 

officers of bad condn^, in the engagenient off Toulon, 73.— « 
Particulars relative to his trial, and animadvcffions of parlia* 
ment on the proceedings, lx« 
Oath to be adminiftered by thd judge advocate to memben of 
courts martial, 81 • 

Specified likewife in i6th feftion of ftatutcf. 0«tb to be 
taken by judge advocate, »i. 

To be adminifteied to witnefles, 8i. 

Specified in feftioQ 20 of coon martial ftatatei» xxir. 



GENERAL IN0fiX« 



OatVj Pie1imiiMify> or chaige formedf admiiiifleted to 

ben. 8i. 

^^.^ Doubtt occaConed (bttthj, on the tHd of die oCoen accdedE 
' of bad condaft in the engagement off Toolon^ iM* 

Nctg, on the oaths being adminitfeied hat once to judges in 
conits of law, iSid. 

Note 9 on die form of an oath nfuall/ adminifteied by die 
judge advocate to witaedes in» loj. 
•— Expediency of a moie fokmn form piiopo&d« t64« 
Of F K N€ Es in the articles of war clafled unoer general heads^ i*j4 
■ ift. Againft God and religion, 28. 

■■ ad. Agunft the cxecndTe power of die kbg and £o^ 

vemment, 19. 

- jd. Thole that violate die rights and dudes which meft 



owe to their feDow-fubjeds» 35. 

- 4tlu StriAly nuliury, and peculiar to martial law, 41^ 



Committed by warrant officers and men belon^ng to fliips in 
ordinajy, cognizable by courts martial, 66. 
— Letter and cate relative to trying offisnces committed by 

Srfons in, or belonging to ftips in ordinary, and xcfeience to 
r. Harris's opinion thereon, xlvi* 
'■■ Time limited for trying them, 68* 

' Specified in fedlion »3 of court malual ftatutes^ xxvi^ 
' ex foft fa^o, cannot be legallyjudged, 145. 

■■ ■ ' Refcitncer to the cafe of a mrd&ipnian,^ reprimanded in 

a (entence for having been diforderly when a pnfoner at larger 
ihid* 
CriNioM of Drw Paul upon the calfe where an equal number of 
members at a court martial were on each fide, xxx. 
Referenee thereto, 61. 
■ '>> Of the crown lawyets on the cafe (abmitted, relative to 
the captain of the fleet being legally entitled to fit. Sir Roger 
Curtis, as a member of a court martial next the junior rear ad- 
miral, in preference to captains fenior to him on the lift ; when 
he did not come within die thirteen members neqoired to com« 
pofe the court, xxxvit* 
■ Reference thereto, 6^ 

Of the crown lawyers on the cafe of Sir Hyde Parker, 



relative to his right to fit next the junior rear admiral at courta 
martial^ when coming within the thirteen members required to 
oompofe fueh court martial, or council of war, xUi« 
— — Reterence to the fame, 64. 

■ ■ Of attorney general, relative to die crime of murder 
committed by Lieut. Dfmond> not beii\g cogiuzabk by a court 
martial, xhr. 

■ Reference thereto^ 66» 

OfiMioir* 



OENERAL 1NDEX« 

OUNtoNi Note of Reference to the opinion of Doflor HajuiSt- 

on the competency of a court martial to try any perfon belong* 

ing to his majefty's (hips in ordinary^ for offences coi^initted 

by theoi^ againft the articles of war, xlvi. 
» ^ '- of Mr. Secretary Colrbett in a letter relative to the 

competency of trying of perfons belonging to (hips in ordinary, 

ilvit. 
■ Of Mr. Dyibn, folicitor to the admiralty, relativ&to 

the competency of trying mates and feamen belonging to navy 

tranfiwrtij xlix. 

Of the crown lawyers, relative to the legality of trying 



mates and feamen belonging to naval tranfports, Ivi. 

* Of Judge Bathurft, relative to the legality of holding 

a court martial at any place where there are three poft*cap- 
tains, but one of them commanding a Hoop. 

■ ■ Reference to* 69. lix. 

^ Of Judge Bathum, relative to the duties of a judge ad- 

vocate, iuld how to be appointed. 

*■ ■ » Rfeferences thereto, 78, 79, and 98* 

Of the king's advocate general and the folicitor of the 



admiralty, relative to a judge advocate's duty, and proceedings 
at a court martial, dated in the feven following quenes, Ixviii. 

On Query firft, refpeding a judge advocate's examin- 
ing of witnefles on fuch points as he may think proper, and 
give his opinion on points of law, Ixviii. 
— — Reference thereto, 80. 

On Query 2d, with regard to fufHcient time being 



allowed to take down the minutes of proceedings, lxix< 
I Reference thereto, 80. 

On Query 3d, regarding the propriety of his comma- 



'\ 



nicating to the prefident the preparatory affidavits taken, but 
hot to the other members, Ixixt 
Reference thereto, 79* 

On Query 4th, relative to the prefident's being the pro- 



per perfon to put the interrogatories to witnefles, Ixx* 
— ■ Reference thereto, ^oandoj. 

On Query cth, relative to the (entences of courts martial 



leceiving their force and validity from the majority of members, 
and ought to be flgned by all prefent, though they differ in 
opinion, Ixx. 

Reference thereto, 91 and 147. 

On Query 6th, relative to the number of a court mar- 



tial beine tedttcedby ficknefs. &c* the remaining members may 
meet and a^ at the leveral adjournments, Ixxi. 
"" ' I ■ Reference thexcto, 89. 

Mz Opinion. 



GENERAL INDEX. 

Ofixiov. OnQoeTf Tdi^idadrctotfaeimproprk^ofihowiDi 
* "* ' ' " ' ' \ foppoft of Jt cliaxge* to 



or <ieliTefiii^ copies of the affidarits m 

die ptrioa accolbd picrioas to the cxial^ LoL 

On the cxpediaKyof the coQit detenniiu]^ oniqi^^ 
fentenGes to be pafied, oa die trials of o ftnden for fimilar 
ofleoccs^ IxzTi. 
■ Refeience diereto» 82* 

Of Dr. Harrisy icIatiTe to die power of a court mar- 
dal to diipenfe with any member on a joft caaie, evCa after 
trial has commenced, and that the pioceedings go on while the 
leqnifite nnmber remain to compofe the cooit, Loonrii. 
■ ■ Reference thereto^ 88 and oo^ 

Of the crown lawyers on the right of a jndge advocate 



patting qneftioos to witnellcs» xciiL 
-— 1.. Reference thereto* 91. 

Of Mr* Cnft, on the competency of admitting the 



evidence of a profecutor at a conit martial, cxi. 

Cafe of Licat. Thackary referred to« lit. — Of tbe 



attorney and foUcitor generals relative to the number of wit- 
nefles to be examined* cxiii. 
' ■ Reference thereto, 124. 

On the legality of a fentence of death on Peter Finley 



boatfwain of the ^rret, cxxxi. 
Reference thereto, i j;2* 



O1.DBR, or commiffion for aflembling courts ihanial, dircAed 

to firft, fecond or third in command, 96. 
■■ ■ Form of order, xcvi, 

■ Sometimes expedient to tranfmit blank orders to the 

• commander in chief, 96. 

Differ in form on foreign fenrice^ where a commander in 



chief is obliged to prefide, 97- 
I !■ ■ Form of faid order, xcvii. 

Admiralty order, fignifying his Majefty*s pardon. 



cxxxvii. 

— — Rrference to the fame, 159.^ 
To remit punifhmfcnt, cxxxix. 



-»• Refeitnce to remitting puniftiment, 160. 



OaDiKs for carryiifg corporal punifliment into execution, if/iKg 

To the captain of the flag fiiip, cxxxhr. 
■ I ■ !■ To the refpeftive captains of the (hips prefent, cxl. 
I I. To the commander of the fEip to which die prifooer 

belongs, iS. 

•mn To the provoft marfhal, cxlii. 

Reference to orders for carrying coijvoral punifhmedt 



into execution, 160, ii6i. 

for ctLTrying/enUff^s c/ifeafJb tMto ixicuthn, wz. 

OaosK 



GENERAL INDEX; 

OtDBRS to the provoft marfliaU cxliii. 

* To the commander of the ihip to which tic priipner 

belongs^ ib. 
II I To the commanding officer to make the iignal, and af^ly 

to the lieutenants, commanding the armed boats> for men out 

of each to affift the execution , cxlv. 

Another form to the commanding officer of the (hip to 



which the prifoner belongs, ex) v. 
■ To the captain of the flag-lhip to make the fignal for the 
boats of the fleet to rendezvous, cxlvi. 

To the itfpedlive captains and commanders of the (hips 



of the fquadron, cxlvii. 

References to orders for carrying fentences of death into 



execution, 162. 
O1.DINA&Y, ofiences by officers and men belonging to (hips.ini^ 

cognizable by court martial, 66* . 
» ' Letter and cafe relative thereto, and reference to Dr» 

Harris's opinion thereon, xlvi. 

— Definition of ordinary lift, and ordinaries in the nayy» 



Kv. 

■ How and by what authority the difieient (hips in ordi* 
naxy are appointed, Ivii* 

How feamen belonging' to (hips in ordinaiy axt eil« 



gaged and paid, iA» 



The articles of' war not (hick up and read in (hips in 
ordinary, Iviii. 

Seamen belonnng to (hips in ordinary, if they chufe 



may leave it^ and be dtfcharged in time of peace or war^ Mii. 

P. 

Paiet's Moral and Political Philofopby quoted on pofitive and 

circnmfts^ltial evidence* 
PAaooNiNG and remitting of punifhments vefted in the crown* 

■ The raoft amiable prerogrative of the fovercign^ ^S^* 

■ filackftone's Obfervations on the fubjedl, 157. 
Pardon, Difierence between it and reprieve, 158. 
I When extended to criminals tried by naval courts 

marrialj howiffiied, 159, 

Form of reprieve or pardon as tranfmitted by the 



admiralty. 
l^AaLXAMENT, ccufure of, for irregularities in form of 2^ council 

of war, 71. 
■ Ceafuie of, on the illegal proceedings of a court 

martial on Captain Norris> 73. 

M 3 PARLIAMrNTy 



GENERAL INDEXr 

Parlumevt^ the highcft of all tribunals, 74-. 
' ^ote on the inflanccs of chief juftlcet and jn^gfl 

who have incurred punilhment by ftntence of parliamentir 74» 
Parliaroentaiy Hiiloiy of £njUnd quoted^ i^» . 
Pa us A Ni AS quoted on the law of nations, 5. 
Pit t J u a T • Reafons affigocd by Montefquieu. 

' ■ ■- By the wmuallaws of France how punifhcd^ 
■■ ■ Su Lewis quoted. 

■ Wilful, occafioniag d^ath, hoif confideied— SrittoiQ* 

BlfickHone, and Beccaria quoted, ib. 
' How punilbed by ftatutes, 38 Ed. Ill, 

-' Why two witncflcs arc neccfl&ry to prevail, 109. 



xxii. 



Why made caoital in France, Note, 125. 

How punifhea by ilatutes ,128. 

Specified in the I7thfc6tioiiof' touxt martial ftatutes^ 

Crime of, defined^ ijo^Coke and Bl^ckftonp quoted^ 

Puniihment of^ at common law, I30«-^okc awl 

Blackftone quoted, ib. 

Neceffity of poni&ing peijnry with &ath in Fiance^ 



ibid* 



wheiebjr another's life has been deftroyed^ 131 and 132 
Monteiquieu's Spirit of Laws quoted, i6. 



H^ifful, cafes where it falls within the guilt of iUUbe* 
rati murder, 133.— Britton, Beccaria, and Bia<3tftonc quotcdj^ 
ibid* 

PoTTaa's Antiquities of Greece cited on a law at Athens, le* 

lative to the puniihment of acceflbries and principals, 145. 
Pa E aoG ATiv B of the crown in proclaiming martial law, 23. 

* ' ■ In difmiffing officers without trial, 45. 

' Inftances thereof, even after trial and acquitted^ 

f^ote on the cafe? of Admiral Earl of Toirringtoo, 



and Sir John Munden, 46, 47, and 155, 

: — In pardoning and remitting puniihment, 52^ 

" In difmiffin^ officers unqueftionable, 53. 



- ' ■ ■ Ihc extending of mercy the mbft amiable, xcj. 

Prkvamcation, howpunifhed, 128. 

•-7"^ • Specified in the ^^thfeftion of courts martial. 

ftatutes, xxii. 

' . -^ -" Note on the mode of inferring the pauifluoeotr 

in the mi^utf:s^ and paffing fcntence, 128. 
PaijiTED inftruBions^ 4th article, under the head of Rules an4 

Difciplinc{, quoted, 56. 

' 4* anicfc, under the head of Court Martial, qaotedL, 

58, and 94. ' ^ 



GENERAL INDEX. 

PlLiirTi» THpruSions-, jA article quoted, 59, 

r— ' ' 6th article auoted,^ 60. 

rftlNCiPAX. ^tA Accejfary^ how punifhed, 145. 
' Diftindions between, 146 Beccaria quoted, ih* 

Prisoner. In doubtful points the judge advocate fliould iA- 
clinc on the part of, 79, » 

" — Form of judge advocate's letter orfummons, cii, 

•—— — A rule in law that no counfel fhall be allowed, 

except as to pointi of law, loj.^-Hawkins quoted, ib. 
'~ Combination of the law in not allowing counfel, ih* 

Reafons affigned, /^.— ^bir Edward Coke, and 



Blackftone quoted, ib. 

Judges ufualljr indulge tfee prifoner with counfel, ib.^ 



*— Blackftonc quoted, ib^ 

Ufually iadulged with counfel at courts martialj 



107. 

* , ■ — • May challenge witnefles, ijo, 
""""•""" Allowed to crofs examine profecutors witnefles, 124. 

' ' ■' Put ujpon his defence, ih. 

» ■ • E^famination of his witncflen laj. 

The ancient pi'aftices of examining witneifes fo| a 
pnfoper, i2|.— Statute quoted* ib. 

Note on the pradicc in FraiK«, 125. 

Montefquieu quoted, 126^ 

BUcl^ilonc, Sir Edward Coke, and Hale's Pleas 



quoted. 

PaocBoyaB, Legal in afemblittg (ourts martial, 10/. 
Proof, written, and parole, lU. 

'^~ Of letters or hand writing, 113 and ii4,-p»Blackftone 
quoted, 114. 

- — ^*itate Trials and Hawkins quoted, |I4,. 
'— Pofitivc, 114. 

— Prefumptive, rjJ/V.-Bhckftone, Coke upon Littleton, 
gpotcd, ib» 

■^ — Paley's Moral Philofophy quoted, 115. 

Prefumptive to be admitted caatioufly, ii6.-^Black. 



ftone, and Hale's Pleas quoted, ib. 
PuFFEyooap's Law of Nations quoted on drunkenncfs, 
PuMsHMBNT. Ha« moit efScacythan rewards in civil and 

military life, 8. 

-; — The expediency of infli£ling capital, foraflenojs 
of a mutinous ^nd feditious nature, 32. 

Severity of punifluncnt in the firft branch of the . 



22darticle of war, 32* 

Inflided by {(atute lawj for criminal negligence^ 



occafibn death, 36, 37. 

U^ PvNlftHMBNT« 



CENERAL INDEX. 

■ • 

Pviristiii tNT^ feTerit7 of, bf tbe i2tfa and 13th article of wati 
as their fonneri^ ftood, 42.— Now amended^ 43. 

■ ■ Captains have power to infli^ poniflunent in ^ 

fnmmarjr manner. 

N0U, on the legality of Captains inflicting moie 



than twehe lalhes for a fault, 56.— Printed Inftnidtibns quoted, 
rf/V. 

• ^ ■ ■ ; Why the power vefted in Captains to inflid 
punifiiment is neceflary, ry. 

>f 



Wifdom of the Legiflatuie in direAing punifh- 
ments, according to the cuftoms and ufage at fea, to lie inflided 
, for oflbnces not fpecifically provided againft in the articles of 
war, 57. 

• Nou, on the lecent cafe of Leonard and Shields, 
adjudged in the Court of Common Fleas, which gives energy to 
the 30th article of war, 58. 

■ Perfons exempted by law from puni(hment» i37« 

In what cafes infants liable to, /^.—Hale's Pleas 



of the Crown quoted, 138. 

■ Capital, inflidled on boys of 10 years old for 

murder, /i^.— Hale's Pleas of the Crown, Forfter and Black- 
Hone quoted, iSm 

-- Ideots and Lunatics exempted fiom, i39*«* 



Coke's Inftitutes quoted, i^. 
' Infli6kdon acceflbries andprincirals, 14^. 

A law of Athens cited, and Coke's Inftitntet 



quoted^ i^.«*filackftone quoted, 146. 

I^ftindions to be made between acceflbries and 



principals, 146.— -Beccaria cited, ik 

Articles of war that infiid capital, 148. 
Death, or difcretionaiy, 149* 
Difcretionary,' i6. 
The time of imprifonment, liow long tt> be ad* 



judged, 149, 
■ " i* 3d SeAion of courts martial ftatutes lefened to, 

XVI. 

— — — — How long adjudged formerly, 149. 

" Note, An iimance of Lieut. Flcy adjudged 15 

yean, and the mafter of the Northumberland adjudged^ for 
Ufe, 150.— Beatfon's Naval and Militaiy Memoirs quoted, ik 

..— •._ Q^eftions that arife when the court is deliben^g 

upon the punilhihenti to be infliAed, 152* 

m> > ■ Remitting of, 15^. 

Corporal, frequently remitted by th^ lords of 



the admiralty at home^ or cpmmander in chief abroad, 159. 

^^ * PuNISBMaHT* 



GENERAL INDEX. 

FfTNiSHMBNT. Admiralty order to remit corporal punifhrnent^ 
• cxxxix. ,■ ■ \' 

.:^.L»— .— — — Sentences of courts martial for corporal punilh- 
Xbent, how carried into execution , 1 60. — See On^er and Sertteficesm 
*ii ' I ' Capital* See Order and Sentences. 



Question^ piTerturej, Note, on the praflice in France of ev- 
* amining witnefies for a prifoner^ and extorting confeflion from 

the criminal, 126* 
Qy intillxan's Inftitutes of Oratory quoted on the examination 
-of witnefles 

R. 
Rank, the diftin^on of, in the early formation of fociety, i6. 

— ^ Subordinate diftinftions, iltd* 

The excufe of the cavalry flood confpicuous among the 
ancientSy as ^ fubordinate diftindion, i6«— lacitns quoted^ 

Of captains of the fleet at courts martial and councUs of 



war, 64.— See Opinion* 
Ralbich, Sir IValter* Note, on the power entruiled to him^ 

when appointed governor of Guiana, 68. 
Religion, Offences aeainft, 2 7* —Specified in the firft and 

fecond articles of war, lii* and ly. 
Reprieve. Cafes when expedient, 1^6. — Diftindion between 

it and pardon, i52.— HowifTued tocnminalsinthenavy, <^/V« 
Rewards and Punifhments, 8. 
Riotous AJftmblies felonious, and have fome analogy to mutinous 

ones, 32. 
— ■ " How puniihed by feveral ftatutes, ibid. 
I^OBBERY. Diilindions by law between it and theft, ift.^^ 

Blackftone quoted, ibid. 
• ■ Puniihment of, fpecified in 30th article of war, xiv. 

Romans. N^te, on the paity accufed when the fuffrages of judges 
' were equal* 61. 
^ Lenity of their laws in punifhing drunkennefs, i4i» 

S. 
$9 NTB n c B« The feverity of Admiral Byng's, 42 and 148. 

-i Admiral Byng's fentcnce, and letter recommending him 

to mercy, cxiv. 

In what ca&s fentences aie to be made out feparate 



' on the trials of offenders for fimilar offences, 82* 
■I Opinion of crown lawyers thereon, Ixxvi. 

- Note of references to the trials and fentences of the 



officers accufed of not having done their duty in the engagement 
oS Toulon^ 82« 

^ ^ SEXTiNCB* 



GENERAL INDEX» 

SlivTiiroi. Porpoft of Lieutenants Henry Page« Oiailes DavMs^ 
WiUam Griffiths, and Coroclins Smelts, of the Dorfctftiit. 
banriii^ 

I ■ ■ • On Captain Bnrriih, of the Doifetlhire, baxx. 
■■ On Captain Williams, of the Royal Oak, tax. 

• ' On Captain Ambrofe, of the Rppert, i^/V. 

- On Captdn Dilk, of the Chichcftcr, Ixxxi. 
■ " ■ ■ ■■> On Captains Pott, Sclater, Weft, Cooper, and Lloyd^ 

' On Vice Admiral Leftock, Ixxxii. 

— — On Admiral Matthews, Ixixiii. 

-— — Note on fentence upon a general charge of mntiny, ad? 

judged different punifhrnents, 85. and the fentence referred to. 
■■ ■■ Why to be figned hyr all fhe members prefent, though 

they be not unanimous in opinion, 91. 

Clown lawyers opinion thereon. Query 5, Ixx. 

On a fflidfliipman, repiiraanded for having been dl& 



•■ 



orderly when a prifoner at large* 

■ Reference thereto, 145. 

■ Of death in the army, how many members mnft con* 
cw, i47«-*M«tiny aft cited, $614/. 

" Noie, on the fentence of a court martial, adjudging the 
mafter of die Ncvdramberland to imprifonment in the Marfhal- 
fea for life, i50.--Beatfoa's Na?al and Military Mcmoii$ 
i^ooted, r^/V« 

Of anoycoMU martial not final, i^i.— Motiny a6^ 



quoted, i6i^. 

■ ^ Of death, how it would receive eneiw, ici. 

— Obfervations on the recent cafe of Peter Finky, bosdtf 



mt 



fwain of the Ferret, fenteneed to death, iiii. 

Peter Finley'a cale, and opinion of counfU, relative to 



legality of fentence, cxxxiii. 

Ncte, on die fentence of army courts martial, 1 54«— Mu- 



tiny aB qooted, /^fV« 

Ncfft on the mode of drawing up fcntenccs of death, it^ 



I ■ Mr. Corbett's letter on the fubjca, cxxxiii. 

■ Reference to various forms of fentences, 1 54, — Various 
forms in Appendix, in fourteen letters. 

Or death on Admiral Byng, and letter recommending 



Kim to mocy. 

J On twenty feamen belonging to the Narciffus for fedl- 

tioB and mutiny, fix ordered for execution, two for corporal 
punifliment, and the left acquitted. 

Of death on Mr* Benjamin Lee, mailer's mate of the 



Mariboiongfa. 

On afeaman forabdtng a lieutenant* 
On two feamen for prevarication* 

SflNTaifCK 




9ENSRAt IKOSX. 

jSsNTBNCton a midfhbnaauif teprimandii^ hiny for hmng hacM 

^iibrdefl/ wl^n a priiones at large. 
■ ■ Of honorable acquittal of AdmiialKeppd* 

• ■ Of honorable acquittal on the honorabts Captain 

Thomas Pakenkai|i and his oncers. 
^ On Mr. John Wardell, mafter of the Cyra? ^naed 

^ran^rty fordrunkennefs* 
fc On Will. Hobbs* (erjeant of mannes, for draiik0inie6s 

» II pa Timothy Bradley^ for defertion, cxxviii. 
— . On Hngh M'CuUough, boatfw^n of the Chatham, for 

ab&nting Kimfelf without leave^ cxxix. 

On John Sutherland, for being the canfe of the dtaA 

of Jamei Fitzgerald, cxxx. ^ 

on Mr. Edward Davis» mafter of the Scorpion, forneg^ 



ledl of duty, difrefpedl, drunkennefs, and un-o£cer-Uks bdm- 
viour^ t^xxm 

Adjudging corporal puniflimen^, hpw parried into 



cution, ic8. 

— — Form of order to captain of flag-(hip, cxxxix. 
■ Form of memorandum to refpe^ve captains* cxL 

Form of order to the commander of the (hip to which 



theprifonerbolongii, Uid^^ 

—— Form of order to provoft marflial, cxlii. 

■ Of death, into execution* and refeienceto forms-* 
— — — Form of order to provoft marflial, cxliii* 
■ ■' Form of ojrder to the commander of the (hip to wbick 

die prifoner belongs, i W. 

Form of order to the commauding officer to make the 



%nl , cxlvi 

Another form to the commanding officer to which the 



prifoner belongs, xi/V. 

'• Form of order to the captaiti of the flag-fiiip for the 

boats of the fleet to rendez7Qus, cxlvi* 

Form of order or memorandum to the le^ie^ve cap-* 



ta^ns to fend boats manned ai^d armed> cxlvii. 
Similitude of h^nd-writing, proof of, 1 1 3 . 
Smith's Th^oxy of Moral Sentiments quoted, on criminal iiegK» 

gence, 37. 
SociBTT. The early formation of, 9. 
. The mechanifm of, partly conftituted by natual and 

artificial diftindions of rank, 1 5.^ As its boundaries are ex« 

tended, its form xendcjped mom complicated by/uSanftmaifdii^ 

tin^ionsj i6. ^ 
Sqdomy* The crime of, 39. 
» ■ 11 Specified in 2^th article of war, xiv. 

1 Why ac<:ufa^on of, ihould be deafly and ppfitivdj^ 

jprovcd, 40t-— filackftooe quoted, iHd^ 

Stabbing.. 



GENERAL INDEX* 

St A B B I M G« How paniflied by ft atutes* 8 8. 

Stahyak*! Grec fan HiJIory quoted on the court of AieopagnSt 

acquitting the perfon tricd^ when the fuffrages of the judges wen 

equals 62, 
State Trial 8 quoted in the exceptions to a juror that bath 

claim to the forfeiture of the piarty convid)ed» 86. 

■ On proving the fimilitude of hand-writings 1 14* 
. The teftimony of witi>dfes being admitted ai 

proofs, 114. 

■ ■ ■ ■ ■ On a witnefs criminating himfelf« 1 24. 
Statutes quoted in the treatife^ and clafled chronologically^ 

with the heads to which they refer, viz. 
■I 20 £d. !• Exceptions to the evidence of a lunatic, 123* 

■ 37 £d* III* c. 1 8* Funifhment of falfely accnfing 
another, 133. 

I 38 £d« III* c* 9« Repealing; preceding aft, ilid. 

PI 18 H^i. VI* c. 19. Defertion made relony, 31* 

I Ed. VL c. 12* Number of witnefles to cOnvift of- 



fenders, 107* 

3 & 4 Ed* VI* c* jf« Riotous ailemblies, how poniih« 



ed, 32< 

■ ^- 5 & 6 Ed* VI. c* 1 1* Number of witneflbs to conrift 
ofiendei8« 107* 

I Mary, ftat* 2. c* 12* Riotous aifemblies, how pu« 



nilhed, 32. 

*— — - 5 £liz* c. 5* Deferdon extended to mariners^ 22 andjx* 
I 5 Eliz* c. 9* Perjury, how puniihed, 131* 
I z James I. c. 8* Mortally ftabbing, 38* 
—«--»-. 4 James I« c* 8* Examinadon of witodfes^ upon oatii« 
for a prifoner admitted, 127. 
■ 4 James I* c. 5. Orunkennefs puniihed, 29* 

13 Car. 2* c*9. Rules and articles for the navy^ it 



and 24* 

■ ■ 22 Car. n. c* g» Embezzlement of king's ftoies, 31* 

7 WiU* III* c 3* Unlimited for the profecutioa of 



ofiendersj 94* 



t, 94* 

7 Will* III* c* 3* Number of witnefies to be €X« 
amined at trials, loj* 

10 & 1 1 Will. Ill* c* 2g* Accomplices in all ciimea» 



except murder and treafon, admitted as competent witnefles^ 
122. 

wmmmm^^m % Will. & MtLU feff* 2* cap* 2* PowcT of the adni* 
ralty to grant commiffions to try officen by courts martial, xxvii* 

•-nrfciur «fl 1 Accoinrfices in all crimes, ex- 

^— * InT I ^r" ««ider and treafon, ad- 
6&7 W.&M*c.i7. f ™««i"Compctentwitneifca^ 

STAT9Tia# 



GENERAL INDEX* 

SfATUTii. I Ann. ft. 2. c. 9. WitndTes for prifoners to lie 

exaxnined upon oathj 128. 
i I I 5 Ann. c. 31. Accomplices in all crimes^ except mar- 

der and treafon, admitted as competent witneiles, 122. 

■ * r Geo. I. cap. 5. Riotous affemblies, how punilhed^ 32* 

■ ■ 2 Geo. 11. c. 21. Murder, how cognizable^ 39. 

■ I 2 Geo. II. c. 25. Perjury, how punifhed. 

■ ^ ■■ 10 Geo. 11. Watermen punifhable for criminal neg** 
ligence, $6» ^ 

1 9 Gto. II. c. 2 !• Repealing former adh againft curf- 



ing, fwearing, &c* 281 

22 Ueo. II. c. 33. Rules and articles for the govern- 



ment and difcipllne of the navy, 21^ 24. 53. 62. 65. 77. 81 
87. 88. 94* 96. 103. — Articles of war, and fedions of the 
ftatutes therein contained and referred to, i* and xvi. 

Ill 25 Geo» II.' c. 37. Wilful murder, 38. 

■ 29 Geo. II. c. 17. Diftindion between enemy and 

rebel, 31. 

29 Geo. II* c. 30. Accomplices in all crimes, except 



murder and treafon, admitted as competent witneiOfes, ]22< 

31 Geo. II. c* 10. For the encouragement of feamen 



in the navy, 25. 

12 Geo. III. cap. 24. Burning or deftroylng king's 



fliips, Sccm 31. 

19 Geo. III. c. 17. f. 3. Amendment to the 12th arti- 



cle of war, 42. and vii. 

19 Geo. III. c. 17. Claufes of amendment to aft 22 



Geo. II. c. ^^* relative to courts martial, 21* 24. 6$» and 

xxi. 
Stibrnhook dejuuGothorum, .quoted on homicide* 35. 
Stores. Embezzling of i^t king's, or burning them, is felony, 

- Embezzling of, fpecified in the 25th article of war, xiii* 

SxRiKiNca fupenor officer. 

I Severity of punifhing ofiences with death, 3^*^^ 

Specified in the 22d article of war, xii. 

Inftance of Peter Finley, boatfwain of the Ferretj fen« 



tenced to death, i$i. 

«- Why legality of the fentence queftioned, iC2t<— Cafe 



and opinion referred to, cxxxiii. 
Subordinate diftindlions of rank, how produced^ 1 6* 
StTBORDiNATXONthe foul of dlfcipUne, 54* 
S w BARING, profane, how punifhed, 28. 
■■ ■' ' specified in 2d article of war, iv* ' 

T. 

Ta c X t V s quotod on fubordinate diftinOions, i6» 

TAClTVt 



General iniitt. 

^AtiTV% on the honor conferred on commanders of ciratrj, iji 
Tbbpt. DiftinAions between it and robbeiy« 40— Blackftonc 

^otedy iSrdm 
Tbiodosi A N Code cited on obedience to the law, 7^. 
Tbuctdides ouoted on the Athenian infokncej 7. 
ToaatKGTOiv, Eari of. Admiral, commiffion fofpended aftef 

bein^ acquitted of the charges exhibited againft him at a court 

martial, mte, 46. 

* Paniculars relative to his ca(c« and Ac conftitut-i 
ing a coart martial to try him, xx^cyii. 

ToarvRE, otQgeftion, practice in Ftxnce to extort confeffion^ 

1 26 and 132 
iTaBASON. Accomplice in, not admitted as an evidence, 122. 
T« I A L. Nvte, on the trial of Admiral Earl of Torrington, 46. 

* Particnlan which called for the attention of thelegiflativc 
bodies^ conftitnting a coart martial to try him, xxvii. 

Nufe, on the trial of Sir John Mnoden, 47. 

Note, on the trial and fentence of Admiral Bfng, 42. 

Of Admiral Keppel, induced the members to leprclent the 
hanffliip of their long confinement, and foon aft6r the claulc of 
tile a6^ of 22 Geo. II was repealed, 62. 

Note, on the trial of Captain Norris, of the Efle^t, accnfed 



OT bad CDndoA in ^e engagement off Tonlon, 7 5 . 

Particulars of his trial by courts martial at Mahon, It. 
Reference to the trid of Xieot. Fryt of the marines, 73. 
Parricnlars thereof, Ixii. 
Piirticiilan relative to the trials of the different officers ac- 




ciliedof bad condoA off Toulon, Ixxvii. 

Of Lieutenants Henry Page, Charles Davids, Wilfiam 



Grifidv, and Cornelius Smelts, of the Dorfetfhite, Ixxviii. 
■ >■ ■ Off Captain Bnrrifh, of the Dorfetflitre, iBid. 
— ^ Of Captain Edmund Williams^ of the Royal Oak« 
Ixsnz. 

—— Of Captam John Ambrofe, of 4c Rupert, Ixxx. 
— Of Captain DiBc, of the Chichcfter, Ixxxi. 
— — Of Capuins Pett, Sclater, Weft, Cooper, and Lloyd, rf//« 

Of Vice Admiral Leftock, Ixxxii. 

Of Admiral Mathews, Ixxxiii. 

ftoceeding preparatory to, 93 to lOo. 

Forms of proceduie at, tot to i34.*-&e Comrft Martial. 

Of Liratenant Thackaty. where the profecutor's erideBoe 
in fiipport of the cfaaige was admitted, 11 1. 

Cafe and opinion ^reon, ex. 

Of Peter Finky, fadebosifwain of the rcnot« r^it* 

Two witneflb when neocflaiy^ 107 •—Statutes quoted^ 



VtirDicaro&T 



c . V. 

ViNbiCATORTpMtof alaw, tj. 

Violent piefumptUn fometimes tSqm^l to fiili proofiy ric^— 

Coke quoted, 107. . 

Voi^ DiRB^ oath of, what; when witncfibMcintereftcd,*r2f. 
Vol V n t a ft t fflftiiflanghter^ 34. 

iJNCLEAJTN^ss, atod Other fcandalous aaiom, how puirifliablc at 

common bw, 29, — Blackftone quoted, Hid. 
— — Specified in the ad aiticfc of war, m 

W. 

War, articles of. Sec ^r//V/f. 
WARftANT. Judge advocates, xcviiL 

Reference thereto^ 78 to lojf. 

Provoft marfhal, cxix. 

Kefeience thereto^ g8* 

Ofdcadu 

WatJermen. Note on the ftatate fof puiiifhing them fo^ crimi. 

ual negligence, 36. 
Whifpikg, infamjr annexed to it l^ lawjj lao, 

— ; Not fo ignomiotovs in tb^ navy, ai to be an exceo- 

• tion to the competency of a witness, 121. 
Will, dcfca of, in exception of being admitted u a wita^K 

WiTHfissct fttmmoned by jctdge advocate, 100. 

' Form of letter or fulnmons, ciii* civ. 

*■ Oathufiiaflyadminifteifedto, loj, 

— — — — Cafes where two are required to comria a tfrifoner. 

.106* — Statutes qaoled^ ^a/» ^ 

"T: 0»c witnefs competent in moft cafes to convift a on. 

J fo«fer, 108.— Blackihoncqiiotcd, UU. ^ 

" Montcfquicu's obfefvations cited. 

Why two arc nccc&ry in cafes of perjury, loo* 
Modem reportsxited, Hiif. ^ 





The prance at courts raanialf loo* 
. - g 3 ■ ■-> Hdc's Pkaa of die Ciowo quoted, 110^ 

, - . No legal objeaion to the competency of a witnefa 
that he IS a profcdutor, i&V. ' 

— ~7— Inftance ofadmUtii^ the ptdecQter as a witaift OA 
the tnal of Lieut. Thackary, 1 1 1. 

^ May have rccourfe to notes to ficfhen thaix memoiy, 

213* '■ 

Advantages of theopen examination of, 1 1 7.— Hale't 



ttia^^^cn ^t •^**^i^". 'c**""na«on or, 117.— -naiet 

tmory of Common law quoted, i^/V.—QuintiUian quoted, 1 1 j8. 

rrr- Jurors may be admitted, #*.--J&lackftone quoted, iK 

WiTNissia^ 



<;eneral iKDfiS;. 

WiTNBsSB8» judges may be admitted, though not uTualto itfiimo 

tbcir funftions, 1 18. — Kclyng's Reports quoted. 
m ^: — Challenges, or exception! to the witneileft. 

Competenqr of» i20. 

Perfons competent, /^/V.— Blackftone quoted, iUiii 
Infamous^ how challenged, and exceptiolis to» I20« 
Blackdone and State Trials quoted, iSid. 

— Note, onpaniihment of whipping not having that de- 



gtee of infamy annexed to it in the navy ais to afleft' the com* 
petency, 121. 
I Inteiefted, how examined**— Blackfione and State 

Trials quoted, 1 21. 

Accomplices, how admitted.— Blackftonc and levc- 



ral ftatutes quoted. Hi J. 

Defca of intellcdh, an exception to being admitted^ 



122.— Hale's Pleas quoted, f^iV. 

Exceptions to the credibility, 123. 



- Number of, not limited by law, i^iV; 

— Opinion of attorney and folicitor general theiton^ 






cxiiii 

■ For profecutor, crofs-examined by prifoner, 124* 

■ For a prifoner, how to be examined^ iMi 

■ Ancient pradtice of examining, 125. 

Note, on the prance obferved in France, li,— Mon- 



tefquicu and Blackftone quoted, 126. 

When firft allowed to be examined upon oath, 127 .— 



Coke, Hale's Pleas, Statutes, and Commons Journal quoted^ 
Refufing to give evidence, 'how pdrnfllbd, x28«-«- 



Statutes quoted, /J/V. 

.— Note, on the fentences of court martial for pievatica* 



tion, iM* 

Perjury of, how puniflxed, 130.— Coke's Inftitntet 



and Statutes quotedi iM.] 



tutesquotedi tktd*} 

— why examined on the fide of the ptoiecutor only in 
France.— Montefquieu quoted, iSid, 

Perjury of, in taking away the life of another, how 



punifhable, 133.— Britton, Blackftone, Beccatiftj and Sutntes 

quoted, /i/WL—See EwdeM<ed 
Wa I T T B K proofs or evidence, z 1 2* 
WaiTj NOS« how to be proved, iM^ 
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